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“No one shall be held in slavery or servitude; slavery and the slave trade shall be prohibited in 

all their forms.” 

 

INTRODUCTION 
 

Human Trafficking takes many forms and affects people of all ages, genders, and races. From the 

physical violence and torture of victims, to the psychological and emotional trauma endured and the 

economic and political implication of relentless crime, the implications of Human Trafficking are 

extensive and far-reaching. The crime of Trafficking in Human Beings (hereinafter referred to as THB) 

has an undeniable impact on every one of us and the fight against this phenomenon needs to be 

stronger and more effective. Research results indicate that specific populations tend to be more 

targeted by traffickers. Human traffickers look for people who are vulnerable or find themselves in a 

vulnerable situation. They prey on the poor, isolated and weak. Concerns such as disempowerment, 

social exclusion, and economic issues result from policies and practices that marginalise entire groups 

of people, making them more vulnerable to being trafficked. Moreover, natural disasters, political 

instability and conflicts weaken the already fragile social protection measures. Nevertheless, these are 

not the only factors that put a person at risk of being trafficked. The attraction of opportunities, the 

huge demand for low-cost goods and services and the prospect of a stable income drive people into 

potentially dangerous scenarios where they find themselves at a greater risk of being exploited.1  

 

Human trafficking is widely recognised as a process whereby victims are held against their own volition 

in an exploitative scenario. Trafficking may occur within the same country, or it may even involve 

movement across borders. Situations and circumstances that serve as a breeding ground for human 

trafficking come in many shapes and forms, including forced labour, sexual exploitation and forced 

marriages. The global phenomenon has been widely recognised as an abominable form of modern-

day slavery which grossly violates the fundamental human rights and dignity of the victims concerned. 

People are reduced to merchandise and commodities and are put on the market of human 

commodities to be bought, traded, and sold as slaves. Traffickers withhold their victim’s earnings to 

impose a system of control on them. Victims are continuously subjected to violence and intimidation 

to inflict fear and erase any form of resistance in them, with the result that the victims end up 

 
1 An Introduction to Human Trafficking:  Vulnerability, Impact and Action - United Nations Office on Drugs and 
Crime, New York 2008. 
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subjugated to the traffickers’ will and forced to give in to their horrendous demands. The victims face 

constant exploitation by the perpetrators who deliberately forge their documents while persuading 

them that they are participant criminals in these heinous activities. It is worth noting that THB is a 

highly profitable source of economic gain that generates enormous amounts of profits each year. It 

has become one of the most lucrative activities of organised criminal groups, which have proven to be 

highly effective at entering and targeting countries and regions affected by wars, armed conflicts, or 

poorly administered transitions in government.  

 

Moreover, the COVID-19 pandemic has made victims of trafficking more prone to falling predators to 

dangerous situations, leaving a wider, negative impact on the segments of the population at risk. The 

socio-economic consequences of the pandemic lead to precarious circumstances whereby 

marginalised people are becoming more vulnerable to trafficking and exploitation. Measures to flatten 

the infection curve had a similar pattern all over the world. These included enforced quarantine, travel 

restrictions, curfews, lockdown, and restrictions on economic activity and public life. At first sight, one 

may think that such measures have discouraged criminal activity. In truth, pandemic-related measures 

may have contributed to pushing the criminal world further underground. Perpetrators of this crime 

have quickly adjusted their modus-operandi primarily through the abuse of modern communications 

technologies. At the same time, the pandemic has also limited the capacity of state authorities and 

NGOs to provide their services to victims and potential victims of this crime.2   

 

 

METHODOLOGY 
 

IDENTIFICATION AND SELECTION OF DOCUMENTS 

The documents identified for this review include National, European, and International legislation, 

guidelines, policies, and strategies that are deemed of particular importance to combat THB. The 

research includes content and feedback emanating from previous studies carried both locally and 

abroad, reports by regional and international bodies, and intensive desk research. International 

journals and material are also included throughout this document. In addition, selected judgements 

 
2 UNODC (United Nations Office on Drugs and Crime) – Impact of the Covid-19 Pandemic on Trafficking in 
Persons, Preliminary finds and messaging based on rapid stocktaking. www.unodc.org/documents/Advocacy-
Section/HTMSS_Thematic_Brief_on_COVID-19.pdf  

http://www.unodc.org/documents/Advocacy-Section/HTMSS_Thematic_Brief_on_COVID-19.pdf
http://www.unodc.org/documents/Advocacy-Section/HTMSS_Thematic_Brief_on_COVID-19.pdf
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of the Maltese Criminal Courts, as well as cases of the European Court of Human Rights, have been 

included to shed light on the interpretation of the relevant Courts. It is important to point out that the 

research carried out includes only the main acts and that more legal documents connected and 

relevant to the crime of THB exist other than the documents cited in this paper. 

 

REVIEW OUTLINE 

Following the introductory part, the review in the subsequent chapter is divided into four main parts. 

The first chapter focuses on Prevention methods and expounds on the root causes of this crime. The 

various legal instruments, including International and European Conventions, which are crucial in the 

fight against THB, are introduced in the second chapter. An overview of the European Court on Human 

Rights’ interpretation of cases of Human Trafficking is provided in this chapter. The chapter that 

follows is concerned with the crime of human trafficking under Maltese legislation, mainly focusing 

on elements that constitute the crime and with the interpretation of the Maltese Courts emerging 

from the selected judgements. The final chapter is dedicated to the protection of victims of human 

trafficking. In this chapter, a comparative study is carried out on the Icelandic model of the Barnahus 

Houses, which is based on multidisciplinary and interagency services that respond to child violence 

and witnesses of violence. The concluding part outlines future recommendations on the subject.   

 

A NOTE ON DEFINITIONS AND TERMINOLOGY 

This research refers to human trafficking as defined by the 2000 UN Trafficking Protocol but recognises 

that there has been a shift in recent years, which has led the international community to understand 

human trafficking as a modern type of slavery. In addition, the terms human trafficking (HT) and 

trafficking in human beings (THB) are used interchangeably but refer to the same crime.   
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CHAPTER 1: PREVENTION 
 

THE 3Ps ANTI-TRAFFICKING POLICY FRAMEWORK 

THB is a complex criminal phenomenon. Its complexity arises from its intersection with various legal 

and social issues such as Human Rights law and the rule of law, law enforcement and crime control, 

corruption, inequality, discrimination, economic deprivation, children’s rights, and migration. 

Consequently, the first step to prevent THB is recognising the complexity of the crime and 

acknowledging that it cannot be tackled in a vacuum.3 Measures adopted to fight THB are often 

intertwined with other criminal acts and policies, such as people smuggling, immigration and asylum, 

prostitution, and other forms of organised crime. However, it is important to point out that a crucial 

element that must be present for the crime to qualify as human trafficking is the forced exploitation 

of individuals by those in a position that allows them to exert power over them.4   

 

Following the coming into force of the Protocol to Prevent, Suppress and Punish Trafficking in Persons, 

especially Women and Children,5 the United States has dominated the international anti-trafficking 

law and policy arena. It has played a key role in leading negotiations related to the protocol, which 

adopted the Clinton administration’s ‘3Ps’ anti-trafficking policy framework, focusing on prosecution, 

protection and prevention.6  The ‘3Ps’ paradigm continues to serve as a fundamental framework to 

fight trafficking in human beings. The approach is reflected in various legal documents, strategies and 

policies, including inter-alia, the European Union Anti-trafficking Directive7 and the new strategy 

adopted by the European Union to combat THB.8   

 

The UN standards, U.S. aid conditionality and human rights network campaigns have inspired 

numerous countries to prohibit THB. Awareness-raising campaigns, education programs, and training 

 
3 Ibid.  
4 Prevention, Prosecution and Protection – Human Trafficking, Ruth Dearnley CEO of Stop the Traffik  
https://www.un.org/en/chronicle/article/prevention-prosection-and-protection-human-trafficking  
5 Also referred to as the Palermo Protocol.  
6 Janie A. Chuang. “EXPLOITATION CREEP AND THE UNMAKING OF HUMAN TRAFFICKING LAW.” The American 
Journal of International Law, vol. 108, no. 4, 2014, pp. 609–649. JSTOR, 
www.jstor.org/stable/10.5305/amerjintelaw.108.4.0609. Accessed July 12, 2021 
7 Directive 2011/36/EU of the European and of the Council of April 5, 2011 on preventing and combatting 
trafficking in human beings and protecting its victims.   
8 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions on the EU Strategy on Combatting Trafficking in Human 
Beings, 2021-2025.     

https://www.un.org/en/chronicle/article/prevention-prosection-and-protection-human-trafficking
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initiatives aimed at reducing the risks of people becoming victims of trafficking have proved vital in 

acknowledging that the crime does actually exist. Moreover, educational law enforcement, and victim 

support efforts in sending and receiving countries via regional programs in North America, Europe and 

Southeast Asia through global bodies, such as the IOM, the ILO and UNICEF, have also played an 

essential role in fighting the phenomenon.9   

 

ROOT CAUSES OF HUMAN TRAFFICKING 

Reasons as to why people leave their country of origin generally tend to be common and similar across 

different countries and regions. Dominant cultural practices, family structures, community support 

systems, and the openness or lack thereof of the society, among other factors, may all impact the 

shape and prevalence of trafficking and the efforts to prevent its occurrence.10 Generally, the 

movement of trafficked individuals occurs from less developed countries to more developed ones. 

Countries of origin are traditionally developing nations or nations going through a state of transition. 

Pushing factors may compel people to find themselves in situations of high risk of being trafficked. 

Inadequate employment opportunities, political and economic insecurity, discrimination, and 

dissolution of the family are some of the factors that force people to migrate from one country to 

another. Such factors are usually combined with various conditions such as poor living conditions, lack 

of basic education, poor health services, political corruption, conflict, natural disasters, and lack of 

public services.11 On the other hand, ‘pulling factors’ that promise a better future tend to be very 

attractive to those experiencing dire situations. Increased travelling facilities, higher income, and 

better living standards are all factors that entice victims to take the leap and leave their country of 

origin. Additionally, established migration routes and high demand for migrant workers in the 

destination countries are being facilitated by recruitment agencies. Adding to that, the media and the 

internet help to paint a disingenuous picture, fostering unrealistic expectations of opportunities that 

are not aligned with what reality has to offer. 

 

 
9 From Human Trafficking to Human Rights:  reframing contemporary slavery, edited by Alison Brysk and Austin 
Chai – Fitzpatrick, 1st Edition, Published by University of Pennsylvania Press Philadelphia, Pennsylvania 19104 – 
4112.  
10 Preventing Human Trafficking:  An evaluation of current Efforts, by Whitney Shinkle. Institute for the Study of 
International Migration, Walsh School of Foreign Service, Georgetown University, August 2007. 
11 Human Trafficking, Human Misery:  The Global Trade in Human Beings by Alexis A. Aronowitz, Global Crime 
and Justice Graeme R. Newman, Series Editor Westport, Connecticut London.       
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The illicit market for the trafficking of persons depends on those factors that motivate the demand 

and supply chain.12 Generally, the recruiters and exploiters usually form part of the same network or 

organisation, which may comprise a multitude of personnel such as investors, transporters, corrupt 

public officials, informers, guides, debt collectors, money launderers and commercial sex 

establishments.13 Migrant workers may also be at risk of THB as they commonly end up facing 

exploitation in different sectors such as domestic work, agriculture, or forced sex work. Therefore, 

traffickers adjust their mode of operation according to numerous criminal models depending on 

different circumstances. Individuals that operate within the THB network are usually also involved in 

other illegal acts such as smuggling, drugs, arms trafficking, money laundering and, in exceptional 

cases, terrorism. In addition, an overlap between licit and illicit activities exists in certain jurisdictions, 

making matters more complicated. A case in point is the fine line between exploitative pay and 

working conditions that leads to exploitative workplace situations that amount to trafficking in human 

beings. The low pay and poor working conditions that fall short of the crime of human trafficking in 

other jurisdictions are also of concern. 14      

 

TBH is closely linked to poverty, with poverty and financial instability identified as risk factors in both 

women and men. Nevertheless, although to a certain extent, it may often be identified as the primary 

motive behind migration, poverty only constitutes one of the many reasons which push people to 

leave their country of origin in search of better opportunities. A study conducted in Kansas City, USA, 

confirms that one cannot pinpoint just one isolated factor as the root cause of THB. Instead, TBH is 

the result of the intertwining of multiple factors that perpetuate and facilitate exploitation. If one 

considers that the risk of being trafficked increases proportionally to the increase in the number of 

adverse life events and factors with age, it is easy to see that poverty is not the sole factor contributing 

to exposure or falling victim to TBH.15 

 

Another important point that emerges from the study is the vulnerability of women and children, 

which makes them easy targets for traffickers. Women and children are placed at greater risk due to 

the prevalent patterns of instability, oppression, and discrimination. As a result, the marginalisation 

 
12 ILO / Gergana Danailova-Trainor & Patrick Belser, Globalization and the illicit market for human trafficking: an 
empirical analysis of supply and demand, Geneva, International Labour Office, 2006 
13 Ibid. 
14 Exploiting People for Profit:  Trafficking in Human Beings, by Simon Massey, Glynn Rankin (Added Corporate 
Author:  SpringerLink (Online Service)) 
15 The Trafficking Continuum: Service Providers’ Perspectives on Vulnerability, Exploitation, and Trafficking: 
Corinne Schwarz , Daniel Alvord , Dorothy Daley , Megha Ramaswamy , Emily Rauscher and Hannah Britton.  
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of women in society and the feminisation of poverty render women and children more vulnerable to 

THB. In fact, a global report on THB found that most victims are trafficked for sexual exploitation.16 As 

a result, the social and cultural prejudices and the prevalence of gender violence present more 

challenges to the enforcement of adequate and effective protection from trafficking.   

 

In this regard, UNICEF emphasises the importance of understanding that each country presents 

specific factors or different combinations of multiple factors unique to each situation. Therefore, it is 

vital that any analysis of trafficking movements must consider the rapidly changing environment that 

can alter the trafficking patterns both at national and international levels.17 Awareness of the factors 

that increase victims’ vulnerability to trafficking is key in adopting and implementing prevention 

measures. In a recent paper published by the OSCE entitled Applying Gender-sensitive Approaches in 

combatting THB, it was noted that trafficking victimisation varies across gender and age. The study’s 

survey data has demonstrated that girls were reported as being more vulnerable to trafficking based 

on their gender if they had been in foster care or had a history of sexual violence. This also applies to 

women who have experienced sexual violence. On the same line of thought, CEDAW’s general 

recommendation report affirms that women and girls are most vulnerable to being trafficked if they 

belong to marginalised groups whose life experience is affected by serious rights deprivation.18  

 

Boys are identified to be at risk of trafficking victimisation if they are homeless, in foster care or have 

experienced some sort of chaotic family problems. In certain cases, it was also noted that the absence 

of a father figure also increased the boy’s chances of falling victim to trafficking since traffickers take 

advantage by seeking to fill the void of a role model. While it is true that gender discrimination and 

gender-based violence disproportionately affect women and girls, it should also be pointed out that 

gender inequality, gender biases, and stereotyping have a socio-economic impact on society as a 

whole. In societies where men traditionally play a crucial breadwinner role, households that present 

uncertain dynamics and undefined roles end up being another major risk factor for men to become 

susceptible to trafficking. As a result, it is important to identify the gendered nature of certain forms 

 
16 United Nations Office on Drugs and Crime (UNODR), Global Report on Trafficking in Persons 2020, United 
Nations New York, 2020.   
17 UNICEF Report, Trafficking in Human Beings especially women and children in Africa, UNICEF Innocenti 
Research Centre, Piazza SS Annunziata 12, 50122 Florence, Italy.   
18 CEDAW General Recommendations number 38 (2020)  
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of exploitation, as well as the intersectional factors such as belonging to a minority group, economic 

insecurity and gendered cultural practices and traditions. 19 

 

REDUCING THE DEMAND THAT FOSTERS THB 

Inequalities within and between countries, increasingly restrictive immigration policies and the 

growing demand for cheap labour are some of the underlying causes that encourage human 

trafficking. Features of globalisation gave rise to increased movement and recruitment of men, 

women, and children, leading them into exploitative situations. Various factors such as trade 

liberalisation and discrimination based on race and gender resulted in limited job opportunities and 

social services and created an emigration ‘push’ from resource-poor countries. Concurrently, the 

persistent demand for cheap labour and greater expectations of beneficial job opportunities abroad 

offered to low-skilled workers has strengthened the ‘pull’ factors that attract immigrants to wealthier 

countries.20   

 

Trafficking in Human Beings is fueled by the desire to make money. It is estimated that the global 

market generates around $150 billion annually from the goods and services deriving from the 

exploitation of trafficking victims. At this point, we must ask ourselves a crucial question: who is paying 

for these goods and services? As uncomfortable as it may be, the answer is very simple: we, society at 

large, are creating the demand for and cultivating the crime. The citizens, residents, businesses, and 

governments are the consumers who, whether knowingly or not, are financing the crime of human 

trafficking. Looked at from an economic perspective, the term ‘demand’ is understood to mean the 

amount of a good or service that a consumer or group of consumers will want to purchase at a given 

price. On the other hand, the ‘demand’ for labour generally refers to the decision of employers to 

employ a certain number of workers for specific tasks or posts.21   

 

 
19 OSCE Office of the Special Representative and Co-ordinator for Combating Trafficking in Human Beings, 
Applying gender-sensitive approaches in combatting trafficking in human beings (Vienna, 2021) 
20 Janie A. Chuang. “EXPLOITATION CREEP AND THE UNMAKING OF HUMAN TRAFFICKING LAW.” The American 
Journal of International Law, vol. 108, no. 4, 2014, pp. 609–649. JSTOR, 
www.jstor.org/stable/10.5305/amerjintelaw.108.4.0609. Accessed July 12, 2021.   
21 “Discouraging the demand that fosters trafficking for the purpose of exploitation”, Published by the OSCE 
Office of the Special Representative and Co-ordinator for Combating Trafficking in Human Beings.   
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For instance, the trafficking of human beings, often girls and women, for the purpose of sexual 

exploitation is motivated by the traffickers’ desire to make money from sexual services performed by 

trafficking victims. Prostitution becomes sex trafficking when one person moves, detains or transports 

another person to profit from their prostitution using fraud, force or coercion. In other words, 

traffickers force victims into the prostitution market, and sex purchasers, whether knowingly or 

unknowingly, purchase their service and finance the crime. We must understand that while traffickers 

remain a key player and the main driver in the THB Business model, they are a response to a 

phenomenon that is very much present among us, namely, the demand for sexual services that 

consumers of sexual services, most likely men, are ready to pay, and the huge amount of money that 

passes through this industry. What this ultimately means is that sex purchasers are the creators of 

demand met by traffickers using trafficking victims.  

   

In many countries, the cost of labour is regulated by domestic laws on minimum wages. As a way of 

example, the Employment and Industrial Relations Act22 (EIRA) is the principle Act that regulates 

Employment law in Malta. It represents a primary source of employment law, including conditions of 

employment, protection against discrimination and industrial relations. The problem arises where the 

regulations in place do not adequately govern certain working conditions, or appropriate measures 

are not enforced by the relevant authorities. Such a scenario would encourage and attract employers 

to take advantage of the situation by reducing labour costs through the exploitation of employees. 

Minimising production costs is beneficial for businesses; however, deceitful businesses can do so 

unethically and often through illegal methods, to the detriment of the worker/s. The exploitation of 

workers to maximise profits and reduce production costs takes many forms. Employers may force 

their employees to work for long working hours, withold their wages, and also fail to meet basic health 

and safety conditions in the workplace. When such conditions are combined with the presence of 

binding factors, such as the confiscation of documents and/or threats and violence, which make it 

impossible for the worker to leave the situation, it leads to forced labour and/or trafficking.   

 

Various legal instruments, policies and strategies oblige states parties to study the demand that 

fosters exploitation. The Modern Slavery Act is an Act of the Parliament of the United Kingdom. It was 

designed to combat modern types of slavery in the UK and consolidates previous offences related to 

trafficking and slavery by introducing requirements intended to eliminate slavery and trafficking in 

 
22 The Employment and Industrial Relations Act, Chapter 452 of the Laws of Malta. 
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global supply chains, among other things. In fact, section 54 of the same Act requires businesses with 

a turnover of £36 million or more to publish an annual transparency in supply chains report. The 

statement must include steps that the organisation has taken during the financial year to ensure that 

slavery and human trafficking are not present in its supply chains or any stage of its business 

operations. These statements must be approved by the Board of Directors and signed by a Director, 

placing the responsibility at the highest level of the corporation. If the organisation has a website, the 

slavery and human trafficking statement must be published on that website, and it must also include 

a link to the statement in a prominent place on that website’s homepage. If this is not the case, the 

organisation is obliged to provide a copy of the statement to anyone who submits a written request 

for one. The statement must be provided before the period of thirty (30) days beginning on the day 

on which the request is received comes to an end.23  

 

The UN Trafficking in Persons Protocol refers to a general form of ‘demand that fosters all forms of 

exploitation of persons’, which, in turn, leads to trafficking in persons. State Parties are compelled to 

adopt or strengthen legislative or other measures to discourage the demand that fosters all forms of 

exploitation of persons, especially women and children.24 Similar obligations may also be found in 

Article 6 of the Council of Europe Convention on Actions against Trafficking in Human Beings. 

However, the EU Convention goes a step further and includes various measures on how to do this. 

Parties must adopt or strengthen legislative, administrative, educational, social, cultural, or other 

measures by: 

a) “Research on best practices, methods and strategies; 

b) Raising awareness of the responsibility and important role of media and 
civil society in identifying the demand as one of the root causes of 
trafficking in human beings; 

c) Target information campaigns involving, as appropriate, inter alia, public 
authorities and policy makers; 

d) Preventive measures, including educational programmes for boys and 
girls during their schooling, which stress the unacceptable nature of 
discrimination based on sex, and its disastrous consequences, the 

 
23 Article 54 of the Modern Slavery Act 2015 (c.30), An Act to make provision about slavery, servitude and 
forced or compulsory labour and about human trafficking, including provision for the protection of victims; to 
make provision for an Independent Anti-slavery Commissioner and for connected purpose.   
24 Article 9(5) of the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially 
Women and Children, supplementing the United Nations Convention against Transnational Organized Crime, 
Adopted and opened for signature, ratification and accession by General Assembly resolution 55/25 of 
November 15, 2000. 
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importance of gender equality and the dignity and integrity of every 
human being.” 25   

 

In this regard, the Office of the Special Representative and Co-ordinator for Combatting Trafficking in 

Human Beings (OSR/CTHB) has assumed works to encourage and support participating States to 

adhere to their obligations and commitments related to addressing the demand that fosters the crime. 

Addressing the demand that fosters different forms of exploitation that lead to human trafficking 

serves to fight the phenomenon’s root causes and not simply its effects. By implementing measures 

and finding strategies to reduce and prevent the economic gain that fuels THB, States can eliminate 

the profit motivation for traffickers to exploit vulnerable people.26   

 

The huge supply of trafficking victims would not exist were it not for the equally huge demand for 

their exploitation. Consequently, it is clear that to reduce and ultimately eradicate the phenomenon 

of THB requires an in-depth analysis of the ‘demand’. The cycle of trafficking thrives due to the 

purchase of sexual services offered by trafficked victims and because the service provided by 

trafficked victims, including child victims, proves to be much more profitable for the employers.27 

Different groups involved in organised criminal activities find encouragement in the demand that 

exists for the exploitation of victims. The reason why organised crime groups have incorporated 

trafficking and smuggling in their agendas is partly because the crime of trafficking requires minimum 

investment undertaking and generates maximum profits. Moreover, such acts are punished leniently 

in some countries compared to other illegal activities such as drug trafficking.28 As confirmed in the 

European Union Strategy on Combatting Trafficking in Human Beings (2021-2025), the low numbers 

of prosecutions and convictions of traffickers indicate that trafficking is a low-risk and high-profit 

crime. 

  

 
25 Council of Europe Convention on Action against Trafficking in Human Beings, Council of Europe Treaty Series 
– No. 197, Warsaw, 16.V.2005 
26 https://www.osce.org  
27 Child trafficking: International Instruments to Protect the Most Vulnerable Victims, by Silvia Scarpa. 
28 Ibid.   

https://www.osce.org/
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CHAPTER 2:  LEGISLATION TO COMBAT THB 
 

DEFINING THE CRIME 

Significant instruments of international law have paved the way for defining, preventing and 

prosecuting the crime of human trafficking. The legal framework for combatting human trafficking in 

mainly construed by the United Nations Convention Against Transnational Organised Crime which is 

supplemented by three Protocols: the Protocol to Prevent, Suppress, and Punish Trafficking in 

Persons, Especially Women and Children; the Protocol against the Smuggling of Migrants by Land, Sea 

and Air; and the Protocol against the Illicit Manufacturing of and Trafficking in Firearms, their Parts 

and Components and Ammunition.   

 

The Trafficking Protocol was adopted by the General Assembly resolution 55/25 and entered into force 

on December 25, 2003. It is the first binding legal instrument that contains an agreed definition on 

THB. However, unlike Human Rights treaties, the Trafficking Protocol does not establish a monitoring 

body with powers to resolve interpretation disputes. Nor does it assess the compliance of individual 

states with the obligations in place. Instead, the United Nations Office on Drugs and Crime (hereinafter 

referred to as UNOCD) is the body responsible for overseeing the guidance of countries regarding its 

implementation. In this regard, the UNODC plays an important role that includes coordinating the 

conference of parties where states meet and discuss implementation issues. States that are Parties to 

the Convention review the implementation of the Convention and take important decisions necessary 

to promote the effective implementation of the Convention, including, of course, any institutional and 

administrative arrangements.   

 

The Trafficking Protocol acknowledges a comprehensive International approach to combat trafficking, 

which includes measures to prevent trafficking, punish the perpetrators and protect the victims of 

human trafficking. The definition contained in this legal instrument has served as a basis for the 

development of policies on prevention, protection and prosecution globally. Article 3(a) defines 

‘trafficking in persons’ as meaning: 

“… the recruitment, transportation, transfer, harbouring or receipt of persons, 

by means of the threat or use of force or other forms of coercion, of abduction, 

of fraud, of deception, of the abuse of power or of a position of vulnerability 

or of the giving or receiving of payments or benefits to achieve the consent of 
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a person having control over another person, for the purpose of exploitation. 

Exploitation shall include, at a minimum, the exploitation of the prostitution 

of others or other forms of sexual exploitation, forced labour or services, 

slavery or practices similar to slavery, servitude or the removal of organs”  

 

Furthermore, the provision goes on to state that: 

 

“The consent of a victim of trafficking in persons to the intended exploitation 

set forth in subparagraph (a) of this article shall be irrelevant where any of the 

means set forth in subparagraph (a) have been used.” 

 

“The recruitment, transportation, transfer, harboring or receipt of a child for 

the purposes of exploitation shall be considered ‘trafficking in persons’ even if 

this does not involve any of the means set forth in subparagraph (a) of this 

article” 29 

 

What emerges from the above definition is that anyone may fall prey and become entangled in the 

vicious cycle that is human trafficking, including children and young persons. The definition mentions 

a range of potentially exploitative practices; however, it does not constitute an exhaustive list since 

new exploitative purposes may be discovered in the future. The protocol clearly asserts that if any of 

the means mentioned above are used, the consent of the victim of trafficking in persons becomes 

irrelevant. Moreover, the recruitment, transportation, transfer, harbouring or receipt of a person 

under the age of eighteen for purposes of exploitation is automatically considered as trafficking in 

persons even if none of the means mentioned in this article is employed.30   

 

Human Trafficking is often confused with human smuggling. The UN Convention, together with its 

protocols, frames both trafficking and smuggling within a criminal context. Smuggling and trafficking 

are both complex offences, and in practice, it is not always easy to differentiate between the two, 

especially when children are involved. Firstly, it must be noticed that both smuggling and trafficking 

 
29 Article 3(a, b & c) of the Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women 
and Children, supplementing the United Nations Convention against Transnational Organized Crime. 
30 Reference to article 3 a, b, c & d of the Protocol to prevent, suppress and punish trafficking in persons, 
especially women and children 
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are forms of irregular migration. Once smuggled or trafficked in the country of destination, the 

individual often assumes the status of an illegal alien, thus increasing the risk for the smuggled or 

trafficked individual to be subjected to exploitation. Smuggling and trafficking are similar in the sense 

that both activities involve the recruitment, movement, and delivery of migrants from a host to a 

destination state. The difference lies in the fact that while human trafficking perpetrators enslave and 

subject their victims to repeated exploitation, smuggled migrants generally have a consensual 

relationship from the onset with their smugglers. Once they are illegally smuggled into the destination 

state, they are generally free to pursue their own journey. Therefore, smuggling is usually referred to 

as the illegal, yet voluntary, transportation across borders, while human trafficking is characterised by 

exploitation and forced labour. In other words, human smuggling is the illegal entry into a country, 

which involves a smuggler and the smuggled person. On the other hand, human trafficking is the 

movement, whether legal or illegal, of a person or group of persons within or into another country by 

abduction or deception involving a third party. In human smuggling, the relationship between the 

smuggler and the smuggled person ends once the smuggled person has successfully entered the 

destination country. In contrast, the relationship between the victim and the perpetrator in human 

trafficking is continuous, and it further involves the coercion of the person into unknown exploitative 

conditions.31 In addition, the crime of THB is categorised as an offence against the person, while 

smuggling is classified as an offence against the state. Consequently, different laws are invoked when 

any of the offences arise, which may sometimes conflict with one another.   

 

Bajrektarevic identified four elements that differentiate smuggling from human trafficking: 

i. An exploitation and usage of the trafficked person over a long period of time; 

ii. Inter-dependency that forms a strong (brothers-in-arms like) linkage between the 

trafficked victim and organised crime grouping; 

iii. Eligibility for further networking (recruitment for criminal purpose); 

iv. Very often, trafficking itself is not a voluntary movement, but in the case of smuggled 

persons, it always occurs voluntarily.32 

 
31 Human Trafficking across a border in Nigeria:  Experiences of Young women who have survived trafficking, by 
Kemi Fisayo Oyebanju,  A mini-thesis submitted in partial fulfilment of the requirements for master of arts 
degree in the department of women’s and gender studies, University of the Western Cape, November 2017. 
32 Trafficking in and Smuggling of Human Beings – Linkages to Organized Crime – International Legal Measures, 
by Anis H. Bajrektarevic, International Centre for Migration Policy Development (ICMPD), Vienna HQ Austria. 
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T 

The Protocol against the Smuggling of Migrants by Land, Sea and Air 33 provides a definition of the 

term ‘Smuggling of Migrants’ and holds that: 

“Smuggling of migrants shall mean the procurement, in order to obtain, 

directly or indirectly, a financial or other material benefit, of the illegal entry 

of a person into a State Party of which the person is not a national or a 

permanent resident”34 

 

On paper and legally, the phenomena of human trafficking and smuggling are clearly delineated. In 

reality, they often converge, and the line of demarcation between them becomes blurred. Since 

trafficking often occurs within the context of large-scale migration, numerous possibilities for abuse 

may arise. Victims of human trafficking may start as paying clients of human smugglers, yet at some 

point in their journey, migrants may end up being trafficked, especially when women and children are 

involved.35  

 

In 2005, the Council of Europe Convention on Action against Trafficking in Human Beings was adopted. 

The Convention, which came into force in February 2008, is based on the principle that THB constitutes 

a violation of human rights and an offence to the dignity and integrity of the human being. The 

comprehensive treaty is articulated around the 3Ps paradigm, namely, the protection of Human Rights 

of victims of trafficking, the prevention of the phenomenon of THB and the prosecution of traffickers. 

It addresses all forms of exploitation, including sexual exploitation and forced labour or services. The 

purpose of the Convention is to prevent and fight trafficking in human beings while advocating for and 

guaranteeing gender equality. Moreover, it seeks to protect the human rights of the victims of 

trafficking by means of a comprehensive framework for the protection and assistance of victims and 

witnesses whilst ensuring an effective investigation and prosecution process. It also aims to promote 

international cooperation on actions against human trafficking.36 As a result, the Convention imposes 

international obligations upon the Member States to identify, assist, and protect victims of THB. 

 
33 The Protocol Against Smuggling of Migrants by Land, Sea, and Air, adopted by General Assembly resolution 
55/25, came into force on January 28, 2004 once it reached the required signatories.   
34 Article 3(a) of the Protocol of Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations 
Convention against Transnational Organized Crime.   
35 Human Trafficking, A Global Perspective, by Louise Shelley, Cambridge University Press.   
36 Ref to Article 1 of the Council of Europe Convention on Action against Trafficking in Human Beings. 
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Furthermore, Article 36 of the European Convention provides for the setting up of an independent 

monitoring mechanism, i.e. the Group of Experts on action against trafficking in human beings 

(hereinafter referred to as ‘GRETA’). GRETA has the role of monitoring the implementation of the 

Convention by the parties.37 To this end, it regularly draws up reports evaluating the measures taken 

by the Parties to the Convention. These reports show how Member States interpret and apply their 

obligations and indicate any failings and problematic aspects that there may be.        

 

In regard to the monitoring mechanism, reference must also be made to the U.S. Trafficking Victim 

Protection Act of 2000 (hereinafter referred to as TVPA). Although this Act is domestic law, its effect 

is felt worldwide since its economic sanctions regime empowers the U.S. to monitor the effective 

policing of other states. The establishment of the sanctions regime arose out of the TVPA’s 

Congressional sponsors’ belief that efforts to prevent human trafficking into the U.S. rest on and are 

determined by the anti-trafficking efforts of other states.38 The TVPA established the TIP Office, which 

branches out into the following four sections: Reports and Political Affairs, International Programmes, 

Public Engagement and International Affairs, and Resource Management and Planning. The Reports 

and Political Affairs department’s primary role is to work with U.S. embassies to engage foreign 

governments in issues concerning human trafficking and prepare the annual TIP Report. Through this 

reporting process, the State Department assesses various countries according to their governments’ 

efforts to meet the ‘minimum standards for the elimination of trafficking’ found in section 108 of the 

TVPA. The TIP report has enabled governments to enact legislation, introduce national action plans, 

and work on the implementation of anti-trafficking programmes according to the 3Ps paradigm.39  

 

PROTECTION OF HUMAN RIGHTS 

Human rights law clearly declares the act of one person appropriating another person’s legal 

personality, labour, and/or humanity as fundamentally immoral and unlawful. Both the Charter of the 

United Nations and the Universal Declaration of Human Rights affirm that fundamental rights are 

 
37 Ref to Article 36, Chapter VII – Monitoring mechanism, of the Council of Europe Convention on Action against 
Trafficking in Human Beings – Council of Europe Treaty Series No 197.   
38 Janie A. Chuang. “EXPLOITATION CREEP AND THE UNMAKING OF HUMAN TRAFFICKING LAW.” The American 
Journal of International Law, vol. 108, no. 4, 2014, pp. 609–649. JSTOR, 
www.jstor.org/stable/10.5305/amerjintelaw.108.4.0609. Accessed July 13, 2021. 
39 https://www.state.gov/about-us-office-to-monitor-and-combat-trafficking-in-persons/  

https://www.state.gov/about-us-office-to-monitor-and-combat-trafficking-in-persons/
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universal and pertain to every human being. This means that such rights apply to everyone irrespective 

of race, sex, ethnic origin, or other distinction. In a significant speech held by human rights activist 

Malcolm X entitled ‘The Ballot or the Bullet’ delivered in Cleveland, Ohio on April 3rd, 1964, a powerful 

statement was delivered whereby it was held that “Human rights are something you were born with. 

Human rights are your God-given rights. Human rights are the rights that are recognised by all nations 

of this earth. And any time anyone violates your human rights you can take them to the world court.”40   

 

Victims of human trafficking are entitled to the protection offered by all human rights provisions, 

irrespective of whether they are inside or outside their country of origin. An international consensus 

has emerged about the necessity for a rights-based approach to trafficking. This approach necessitates 

a conceptual framework in combatting the phenomenon that is normatively based on international 

human rights standards and operationally directed at promoting and protecting fundamental human 

rights. The Recommended Principles and Guidelines on Human Rights and Human Trafficking have 

been developed to support practical, rights-based policy guidance on the prevention of human 

trafficking and the protection of victims. Their aim is to encourage and enable the incorporation of a 

human rights perspective into national, regional, and international anti-trafficking legislation, 

interventions, and policies. These guidelines commence by promoting the primacy of human rights of 

trafficked persons, stating that the human rights of victims of trafficking shall remain at the centre of 

all efforts to prevent and combat trafficking and protect, assist and provide redress to victims.41      

 

Human rights law essentially forbids discrimination based on race and sex and promotes equal rights, 

especially certain key rights, for non-citizens. Human rights legislation plays a fundamental role in 

explicitly criticising and prohibiting by law arbitrary detention, forced labour, debt bondage, forced 

marriage and the sexual exploitation of women and children. The campaign for the freedom of 

movement and the right to leave and return to one’s own country of origin is also at the heart of 

human rights law. Various human rights violations emerge at different stages in the trafficking cycle. 

Human Rights provisions may be invoked due to the effects of trafficking, which violate one’s basic 

human rights, such as the right to an adequate standard of living. Other human rights provisions come 

into the picture when examining the actual causes of the crime, such as the right to be free from 

 
40 Social Justice Speeches, The Ballot or the Bullet by Malcolm X April 3rd, 1964 Cleveland, Ohio 
http://www.edchange.org/multicultural/speeches/malcolm_x_ballot.html  
41 Recommended Principles and Guidelines on Human Rights and Human Trafficking, Office of the High 
Commissioner for Human Rights, - Text presented to the Economic and Social Council as an addendum to the 
report of the United Nations High Commissioner for Human Rights (E/2002/68/Add. 1). 

http://www.edchange.org/multicultural/speeches/malcolm_x_ballot.html
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slavery. Human rights provisions also have a bearing on the response to trafficking, such as the right 

to a fair trial when prosecuting the alleged perpetrators.  As a result, it is evident that some rights are 

broadly applicable to each of these aspects.42   

 

Intergovernmental Organisations also work to safeguard the Human Rights of each person. 

Established in 1951, the International Organisation for Migration (hereinafter referred to as IOM) is 

the leading inter-governmental organisation in the field of migration. IOM works in four broad areas 

of migration management, namely the following: Migration and development, Facilitating migration, 

Regulating migration and Forced migration. Since the mid-1990s, IOM has globally supported over 

100,000 victims of human trafficking. As a result of its operations, it has developed a central case 

management database that contains information on over 55,000 individual cases. The gathered data 

includes information on victims of trafficking, including demographics and personal information on 

the victim’s trafficking experience. IOM aims to bring these data out in the public light with the 

objective to develop and share valuable insights among counter-trafficking actors worldwide. A major 

part of this effort has been the introduction of the Counter-Trafficking Data Collaborative (CTDC) in 

2017, in partnership with Polaris and Liberty Shared. As a result, the CTDC is the first global data hub 

on human trafficking and combines the three largest case-level datasets, resulting in one centralised 

dataset with information on over 90,000 cases.43   

 

Another vital legal instrument, the ILO forced labour protocol, has also entered into force. 44 The ILO 

forced labour protocol requires countries to take effective measures to prevent and eliminate forced 

labour and protect and provide access to justice for victims. The protocol is legally binding, meaning 

that the more countries that ratify the protocol and ensure its implementation, the closer we will be 

to eliminating slavery once and for all. In this regard, The International Labour Organisation (ILO) has 

developed indicators of forced labour which provide a valuable standard in the identification of forced 

labour. These indicators aim to assist ‘front-line’ criminal law enforcement officials, labour inspectors, 

trade union officers, NGO workers, and others to identify persons who may be trapped in labour 

exploitation situations and may thus require immediate assistance. The indicators as identified by the 

 
42 Human Rights and Human Trafficking – Fact Sheet Number 36 – United Nations and Human rights Office of 
the High Commissioner – United Nations New York and Geneva, 2014. 
https://www.ohchr.org/documents/publications/fs36_en.pdf  
43 IOM UN Migration,  World Migration Report 2020, Published by the International Organization for Migration.    
44 P029 - Protocol of 2014 to the Forced Labour Convention, 1930. 
 

https://www.ohchr.org/documents/publications/fs36_en.pdf
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ILO include abuse of vulnerability, deception, restriction of movement, isolation, physical and sexual 

violence, intimidation and threats, retention of identity documents, withholding of wages, debt 

bondage, abusive working and living conditions and excessive overtime. 

 

These indicators are based upon the definition of forced labour specified in the ILO Forced Labour 

Convention, 1930 (Convention 29), which focuses explicitly on Forced or Compulsory Labour.45 The 

ILO Conventions cover a wide area of social and labour issues, including, among other things, basic 

human rights concerns. The Forced Labour Convention starts by stating that each member must 

suppress forced or compulsory labour in all its forms within the shortest possible time period.46 

Furthermore, it provides a definition of forced or compulsory labour, which includes all work or 

services exacted from any person under the menace of any penalty and for which the said person has 

not offered himself/herself voluntarily. 47 The three elements which emerge from this definition are 

the following: 

-  Work or service which refers to all types of work occurring in any activity, 
industry or sector including in the informal economy.   

- Menace of any penalty refers to a wide range of penalties used to compel 
someone to work.  

- The term involuntariness denotes the free and informed consent of a 
worker to take a job and his or her freedom to leave at any time.48   

 

Substantive provisions may be found in other international instruments. For instance, the UN 

Convention on the Rights of the Child requires states parties to take all appropriate legislative, 

administrative, social and educational measures to protect the child from all forms of physical or 

mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, 

including sexual abuse while in the care of parent(s), legal guardian(s) or any other person who has 

the care of the child. These measures must include effective procedures for establishing social 

programmes to provide the necessary support for the child and for those who have the child's care. 

Other forms of prevention and the procedures related to the identification, reporting, referral, 

 
45 ILO Indicators of Force Labour  Special Action Programme to Combat Forced Labour  
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/ 
declaration/documents/publication/wcms_203832.pdf  
46 Ref – Article 1 of Convention 29 entitled Forced Labour Convention   
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C029  
47 Ref – Article 2 of Convention 29 entitled Forced Labour Convention. 
48 https://www.ilo.org/global/topics/forced-labour/definition/lang--en/index.htm  

https://www.ilo.org/wcmsp5/groups/public/---ed_norm/%20declaration/documents/publication/wcms_203832.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/%20declaration/documents/publication/wcms_203832.pdf
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C029
https://www.ilo.org/global/topics/forced-labour/definition/lang--en/index.htm
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investigation, treatment and follow-up of instances of child maltreatment described heretofore must 

also be applied as appropriate for the judicial involvement.49 The Convention also safeguards a child 

from economic exploitation and any work that is likely to be hazardous or interfere with the child’s 

education or is harmful to the child’s health or physical, mental, spiritual, moral or social 

development.50 Furthermore, state parties must also take all appropriate national, bilateral and 

multilateral measures to prevent the abduction, sale, or trafficking of children for any purpose or in 

any form.51   

 

Further provisions may also be found found in the Convention on the Elimination of All Forms of 

Discrimination against Women (CEDAW), which entered into force as an international treaty on 

September 3, 1981. In its preamble, the Convention explicitly acknowledges that “extensive 

discrimination against women continues to exist” and emphasizes that such discrimination “violates 

the principles of equality of rights and respect for human dignity”. State parties are obliged to take 

the necessary measures to suppress all forms of trafficking in women and the exploitation of women 

for the purposes of prostitution.52 

 

LANDMARK JUDGEMENTS OF THE EUROPEAN COURT ON HUMAN RIGHTS 

The Council of Europe Convention on Trafficking aims to ensure proper conduct by state parties. In 

contrast, the objective of the European Convention on Human Rights (hereinafter referred to as ECHR) 

is to ascertain that certain outcomes are achieved. As a result, the corresponding obligations might be 

challenging to understand. Consequently, the European Court on Human Rights (hereinafter referred 

to as ECtHR) has articulated the obligations arising from the ECHR in its case law in more concrete 

terms. In addition, when determining the scope of positive obligations under the ECHR, the court 

incorporates standards from other legal instruments, including obviously EU law. 53   

 

Article 4 of the European Convention on Human Rights explicitly prohibits slavery, servitude, forced 

or compulsory labour. Since such terms are not defined in the convention, reference must be made 

 
49 Ref – Article 19 of the Convention on the Rights of the Child. 
50 Ref – Article 32 of the Convention on the Rights of the Child.   
51 Ref – Article 35 of the Convention on the Rights of the Child. 
52 Ref – Article 6 of the Convention on the Elimination of All Forms of Discrimination against Women. 
53 Human Trafficking and Slavery Reconsidered: Conceptual Limits and States’ Positive Obligations in European 
Law, by Vladislava Stoyanova, Cambridge University Press.   
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to the interpretation of the ECtHR. In fact, in the case of Siliadin vs France, the court held that since 

the Convention did not define the terms ‘servitude’ or ‘forced or compulsory labour’, reference should 

be made to the relevant international conventions in this field to determine the meaning of these 

concepts. To arrive at the correct interpretation, importance had to be attached to the criteria laid 

down by both the United Nations and the Council of Europe for identifying modern forms of slavery 

and servitude, which were closely linked to trafficking in human beings and to the internationally 

recognised necessities of affording children special protection on account of their age and 

vulnerability.54   

 

A landmark judgement that sheds light on Article 4 of the ECHR and states obligations is Rantsev vs 

Cyprus and Russia. In this case, the Strasbourg Court ruled that trafficking in human beings, although 

not explicitly mentioned, falls within the scope of Article 4 of the ECHR. The applicant was the father 

of a young woman who died in Cyprus, where she went to work as a cabaret artiste. The father’s 

complaint condemned the Cypriot police’s failure to protect his daughter from trafficking while she 

was still alive and requested punishment for those responsible for her death. Additionally, he also 

complained about the failure of the Russian authorities to investigate his daughter’s trafficking and 

subsequent death and take the necessary measures to protect her from the risk of trafficking.   

 

In this case, the court concluded that trafficking itself, within the meaning of Article 3(a) of the Palermo 

Protocol and Article 4(a) of the Anti-Trafficking Convention, falls within the scope of Article 4 of the 

ECHR.55 Accordingly, the court held that trafficking itself was prohibited by Article 4 (prohibition of 

slavery and forced labour) of the ECHR. As a result, the court found that Cyprus had violated its positive 

obligations arising from Article 4 of the Convention on two counts. First, it had failed to put in place 

an appropriate legal and administrative framework to combat trafficking that arose from the existing 

regime of artiste visas. In fact, the court held that “the artiste visas in Cyprus did not afford to Ms 

Rantseva practical and effective protection against trafficking and exploitation.” Secondly, the court 

also found a failure by the police to take operational measures to protect the applicant’s daughter 

from trafficking, despite circumstances that had given rise to a credible suspicion that she might have 

been a victim of trafficking. Additionally, the court concluded that “these deficiencies, in 

 
54 Siliadin vs France, App No  73316/01, October 26, 2005, Ref to Paragraph 91 
55 Rantsev vs Cyprus and Russia, App No 25965/04, January 7, 2010, Ref to paragraph 282.    
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circumstances which gave rise to a credible suspicion that Ms Rantseva might have been trafficked or 

exploited, resulted in a failure by the Cypriot authorities to take measures to protect Ms Rantseva.”    

 

On the other hand, the court also found there had been a violation of Article 4 of the Convention by 

the Russian authorities. The violation occurred because of the Russian authorities’ failure to 

investigate how and where the applicant’s daughter had been recruited and to take steps to identify 

those involved in her recruitment or the method of recruitment used. The Court held that the Russian 

authorities had an obligation to investigate the possibility that individual agents or networks operating 

in Russia were involved in the trafficking of Ms Rantseva to Cyprus.     

 

Article 4 (2) states that “no one shall be required to perform forced or compulsory labour”. The 

definition of forced labour borrows two essential points from the International Labour Organisation 

Convention No.29: 

- The work must be performed involuntarily; and 

- The requirement to do such work must be unjust or oppressive, or the work 

itself involve avoidable hardship. 

In the case of Siliadin vs France mentioned earlier, the ECtHR upheld an application by a Togolese 

national who had been kept in domestic servitude in Paris for almost four years. The Applicant arrived 

in France in 1994, aged 15 years and seven months, accompanied by Mrs D., a French national of 

Togolese origin. The female applicant was in possession of a passport and a tourist visa. It had been 

agreed that she would work at Mrs D.’s home until the cost of her air ticket had been paid and that 

Mrs D. would attend to her immigration status and find her a place at school. In reality, the applicant 

became an unpaid house maid for Mr and Mrs D., and her passport was taken from her. Subsequently, 

Mrs D. ‘lent’ the applicant to Mr and Mrs B., who had two small children, so that she could assist the 

woman who happened to be pregnant with the household errands. The applicant lived at Mr and Mrs 

B’s home, her father having given his consent. As a result, she became a general housemaid for Mr 

and Mrs B., working seven days a week without a day off. Her working day began at 7.30 am, and she 

ended up going to bed at about 10.30 p.m. The victim was left to sleep on a mere mattress placed on 

the baby’s room floor and was given second-hand clothes to wear. Additionally, she never received 

any form of monetary remuneration for the work she was forced to do for Mr and Mrs B., and her 

immigration status remained unregulated. Neither did she attend school as she had been initially 

promised. Eventually, the applicant managed to confide in a neighbour who in turn alerted the 
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Committee against Modern Slavery (Comite contre l’esclavage modern), resulting in the French police 

raiding Mr and Mrs B’s house on July 28, 1998.   

 

The applicant retained that the exploitation to which she had been subjected while still a minor 

amounted to a failure by the state to comply with its positive obligations under Articles 1 and 4 of the 

Convention, which taken together are meant to establish adequate criminal law provisions to prevent 

and effectively punish the perpetrators of such acts. The applicant’s complaint revolved around, inter 

alia, the failure of France to abide by its positive obligations to have a robust criminal law framework 

that would have prevented her and other victims from falling prey to conditions of servitude. Relying 

on Article 4 of the Convention, she alleged that the criminal law provisions applicable in France did 

not afford her sufficient and adequate protection against the conditions of servitude she had been 

subjected to, or at the very least, against the ‘forced or compulsory’ labour she had been required to 

perform.   

 

The European Court noted that in addition to the Convention, numerous international conventions 

have as their objective the protection of human beings from slavery, servitude and forced or 

compulsory labour. It held that although slavery was officially abolished years ago, ‘domestic slavery’ 

persisted in Europe and affected thousands of people, primarily women. The Court reiterated that 

Article 4 enshrines one of the fundamental values of democratic societies in the Convention and 

makes no provision for exceptions, thus allowing no room for any form of derogation. In this regard, 

the court considered that in accordance with contemporary norms and trends in the field, the positive 

obligations entered into by the Member States under Article 4 of the Convention constituted the need 

for the penalisation and effective prosecution of any act that enabled or led to conditions of servitude. 

Accordingly, the court had to determine whether the applicant’s situation fell within the scope of 

Article 4 of the Convention. In interpreting Article 4 of the European Convention, reference was made 

to the 1930 Forced Labour Convention. The Court held that there exists a striking similarity between 

paragraph 3 of Article 4 of the European Convention and paragraph 2 of Article 2 of the ILO Convention 

No 29, which could not have been coincidental. Paragraph 1 of the ILO Convention states that for the 

purposes of the Convention, the term ‘forced or compulsory labour’ shall mean “all work or service 

which is exacted from any person under the menace of any penalty and for which the said person has 

not offered himself voluntarily”. This definition attaches the term to the notion of physical or mental 

constraints. In addition, there must be work exacted under the menace of any penalty and performed 

against the will of the person concerned, that is, work for which he/she has not offered himself/herself 
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voluntarily.56 The Court noted that in the instant case, although the applicant was not threatened by 

a ‘penalty’, the fact remained that she was in an equivalent situation in terms of the perceived 

seriousness of the threat. She was an adolescent girl in a foreign land, unlawfully present on French 

territory and in fear of arrest by the police. Accordingly, the court considered that the first criterion 

was met, especially since the applicant was a minor at the relevant time. As to whether she performed 

such work out of her own free will, the court noted that the facts of the case clearly showed that the 

applicant had no choice. As a result, the court considered that the applicant was subjected to forced 

labour within the meaning of Article 4 of the Convention when she was still a minor. 

Next, the court had to determine whether the applicant was also held in servitude or slavery. To be 

able to determine this, reference was made to the 1927 Slavery Convention. The Court held that 

slavery is the status or condition of a person over whom any or all of the powers attaching to the right 

of ownership are exercised. The Court concluded that although the applicant was clearly deprived of 

her personal autonomy, the evidence did not suggest that she was held in slavery in the proper sense. 

In other words, the court did not find that Mr and Mrs B. had exercised a genuine right of legal 

ownership over her, thus reducing her to the status of an ‘object’.   

 

When considering the concept of servitude, the court held that what is prohibited is a severe form of 

denial of freedom. Servitude is defined as the obligation to provide one’s services imposed by the use 

of coercion. Similarities can be found between the concepts of servitude and slavery. The Court noted 

that apart from being required to perform forced labour, the applicant was also forced to work for 

almost fifteen hours a day, seven days per week. She had been brought to France by a relative of her 

father’s, and her subsequent ‘employment’ under Mr and Mrs B. was certainly not out of her own free 

will. The victim was still a minor, and no resources whatsoever were available to her. Moreover, she 

was vulnerable and isolated and had no means of living somewhere else. Additionally, she was made 

to share the children’s bedroom as no alternative accommodation was offered. Her papers had also 

been confiscated. She had been promised that her immigration status would be regularised, but this 

promise never materialised, and her status remained irregular. The applicant was also forbidden from 

leaving the house, except to take the couple’s children to their classes or other activities. As a result, 

she had no freedom of movement and no free time. Despite the promises made initially, she was 

never sent to school and thus found herself completely dependent on Mr and Mrs B. The Court, 

 
56 Reference to paragraph 117 of the Case of Siliadin vs France 
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therefore, concluded that the applicant was kept in servitude within the meaning of Article 4 of the 

Convention.     

 

In the case of Chowdury and Others vs Greece, the European Court of Human Rights unanimously 

found that there had been a violation of Article 4(2) of the European Convention. This case concerned 

42 Bangladeshi nationals who were not in a possession of a work permit and were subjected to forced 

labour. The employers recruited them to pick strawberries on a farm in Manolada in Greece; however, 

they never received any wages or monetary compensation for the work they performed. The 

applicants were forced to work under dire conditions and were faced with the constant supervision of 

armed guards. At first, they were promised that they would be paid 22 euros for seven hours and 3 

euros per hour for any hours of overtime, with three euros per day deducted for food. Their working 

day started at 7 in the morning and came to an end at 7 in the evening. When the applicants 

complained, the employers told them they would only receive their wages if they continued to work. 

The victims lived in makeshift shacks made of cardboard, nylon, and bamboo, without access to basic 

sanitary facilities such as toilets and running water. At one point, the workers went on strike 

demanding to receive their wages; however, this was to no avail. In the meantime, other Bangladeshi 

migrants were recruited to replace the striking workers. Fearing that they would not be paid, 100 to 

150 workers from the 2012-2013 season decided to confront the two employers to ask for their due 

payment. As they started approaching them, one of the armed guards opened fire, seriously injuring 

30 workers, including 21 of the applicants.57   

 

Both the employers and the guard were arrested and tried for attempted murder. The charges were 

subsequently reclassified as grievous bodily harm and trafficking in human beings. On July 30, 2014, 

the assize court acquitted them of the charge of human trafficking but convicted the armed guard and 

one of the employers of grievous bodily harm and unlawful use of firearms. Consequently, the workers 

asked the public prosecutor at the Court of Cassation to appeal against the assize court judgment, 

complaining that the charges related to human trafficking were not appropriately examined. The 

request was dismissed, and the part of the assize court judgement dealing with human trafficking 

became irrevocable. Subsequently, an application dated April 27, 2015, was lodged with the ECHR. 

The applicants invoked Article 4(2) of the Convention and maintained that their work in strawberry 

fields in Manolada, Greece, amounted to forced labour, and their situation constituted human 

 
57 Case of Chowdury and others vs Greece, Application no. 21884/15, dated March 30, 2017.   
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trafficking. They claimed that the state had a positive obligation to prevent their subjection to human 

trafficking, to adopt measures to that effect and to impose sanctions on their employers who, in their 

view, were guilty of that offence. They accused the State of failing to fulfil that obligation and 

complained that there had been a violation of Article 4 (2) of the Convention.   

 

The Court referred to the relevant case law on the general principles governing the application of 

Article 4 in the specific context of human trafficking and held that the scope of this article cannot be 

confined merely to the direct actions of the state authorities. The following provision demonstrates 

that States have positive obligations to prevent human trafficking and protect the victims thereof and 

to adopt criminal law provisions which penalise such practices: 

 

“Firstly, in order to combat the phenomenon of trafficking, member States are 

required to adopt a comprehensive approach and to put in place, in addition 

to the measures aimed at punishing the traffickers, measures to prevent 

trafficking and to protect the victims.  Consequently, the court held that States 

must, firstly assume responsibility for putting in place a legislative and 

administrative framework providing real and effective protection of the rights 

of victims of human trafficking and the States domestic immigration law must 

respond to concerns regarding the incitement or aiding and abetting of human 

trafficking or tolerance towards it. 

 

Secondly, in certain circumstances, the state will be under an obligation to 

take operational measures to protect actual or potential victims of treatment 

contrary to article 4.  As with Articles 2 and 3 of the Convention, Article 4 may, 

in certain circumstances, require a State to take such measures.  In order for 

a positive obligation to take operational measures to arise in the 

circumstances of a particular case, it must be demonstrated that the State 

authorities were aware, or ought to have been aware, of circumstances giving 

rise to a credible suspicion that an identified individual had been, or was at 

real and immediate risk of being, trafficked or exploited within the meaning 

of Article 3(a) of the Palermo Protocol and Article 4 (a) of the Anti-Trafficking 

convention.  In the case of an answer in the affirmative, there will be a 
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violation of Article 4 of the Convention where the Authorities fail to take 

appropriate measures within the scope of their powers to remove the 

individual from that situation or risk.   

 

Thirdly, Article 4 imposes a procedural obligation to investigate potential 

trafficking situations.  The authorities must act of their own motion once the 

matter has come to their attention; the obligation to investigate will not 

depend on a formal complaint by the victim or close relative.  To be effective, 

the investigation must be independent from those implicated in the events.  It 

must also be capable of leading to the identification and punishment of those 

responsible.  This is not an obligation of result, but of means.  The requirement 

of promptness and reasonable expedition is implicit in all cases, but where it 

is possible to remove the individual concerned from a harmful situation, the 

investigation must be carried out as a matter of urgency.  The victim or close 

relative must be involved in the procedure to the extent necessary to 

safeguard his or her legitimate interests.”58   

 

The Court noted that exploitation through work is one of the forms of exploitation covered by the 

definition of human trafficking, highlighting the intrinsic relationship between forced or compulsory 

labour and human trafficking.  The applicants were recruited on various dates between October 2012 

and February 2013. They continued performing their work, without pay, until the day of the incident.  

The conditions under which they worked were very harsh, and their salaries were still not in sight. It 

was also observed that the applicants did not have a residence permit nor a work permit in their 

possession. Their irregular situation made them aware that they were at risk of being arrested and 

detained, which would lead to them being made to leave Greece. As a result, the applicants could 

neither live elsewhere in Greece nor leave the country. It was also noted that the applicants were 

recruited to start working on the farm while their status as irregular migrants put them in a vulnerable 

position and at risk of being arrested, detained, and deported, making the prospect of escaping their 

situation seem more difficult and unattainable. 

 

 
58 Ref to paragraph 87 ed sequitur of the case. 
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As a result, the court took the view that the applicants’ situation could definitely not be characterised 

as servitude. It reiterated that the fundamental distinguishing feature between servitude and forced 

or compulsory labour within the meaning of Article 4 of the Convention lies in the victim’s feeling that 

his or her condition is permanent and that the situation is unlikely to change. In conclusion, the court 

held that the applicants’ situation fell within the scope of Article 4(2) of the Convention and amounted 

to human trafficking and forced labour. Accordingly, there had been a violation of Article 4 (2) on 

account of the failure of the respondent state to fulfil its positive obligations under that provision; 

namely, to prevent human trafficking, to protect the victims, to conduct an effective investigation into 

the offences and to punish those responsible for the trafficking.  

 

THE NON-PUNISHMENT PRINCIPLE 

Trafficking in human beings causes immense suffering and long-lasting harm to the victims. Victims of 

trafficking may be exploited for their involuntary involvement in forced criminality. Common examples 

include drug trafficking, drug cultivation, pickpocketing, possession or use of fraudulent documents, 

robbery, burglary, as well as being made to enter another country via illegal avenues that violate 

immigration laws. The traffickers then use the precarious circumstances to their advantage. They 

exploit the threat of legal and criminal repercussions to subjugate their victims to their regime of fear, 

enabling them to maintain further control over their victims. Cases have also been reported where 

the victims themselves were unaware that they had committed acts that infringe the law. Over the 

years, concerns were raised by anti-trafficking, human rights and criminal justice practitioners that 

arresting and punishing trafficking victims who commit crimes in connection with their victimisation 

would most clearly be unjust.  

 

In 2002 the United Nations High Commissioner for Human Rights published the Recommended 

Principles and Guidelines on Human rights and Human Trafficking. These guidelines were developed 

to provide practical, rights-based policy guidance on the prevention of trafficking and the protection 

of victims. Their purpose is to promote and facilitate the integration of a human rights perspective 

into national, regional, and international anti-trafficking laws, policies, and interventions. Principle 7 

holds that “Trafficked persons shall not be detained, charged or prosecuted for the illegality of their 

entry into or residence in countries of transit and destination, or for their involvement in unlawful 

activities to the extent that such involvement is a direct consequence of their situation as trafficked 
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persons”.59 As a result, for the first time in 2005, these proposals were made explicit reference to in 

Article 26 of the Treaty of the Council of Europe Convention on Action against Trafficking in Human 

Beings whereby it is stated that “Each Party shall, in accordance with the basic principles of its legal 

system, provide for the possibility of not imposing penalties on victims for their involvement in 

unlawful activities, to the extent that they have been compelled to do so.”60 

 

The underlying justification for the non-punishment principle includes the following reasons: 

- Safeguarding the rights of victims, to ensure they are provided immediate 

access to necessary support and services and avoid subjecting them to 

further trauma or victimisation 

- Encouraging victims to report crimes committed against them and 

participate as witnesses in trials against traffickers without fear of being 

censured further 

- Maintaining the interests of justice by ensuring that victims are not 

punished for conduct that they would not have otherwise committed but 

for their victimisation 

- Ensuring that victims are not punished for the conduct of traffickers.61 

 

In this regard, Directive 2011/36/EU provides a definition of the expression ‘exploitation of criminal 

activities’, stating that it is to be understood as the exploitation of a person to commit, among other 

things, pick-pocketing, shoplifting, drug trafficking and other similar activities which are subject to 

penalties and imply financial gain. The directive affirms that victims of trafficking in human beings 

should be protected from prosecution or punishment for criminal activities, which may include the 

use of false documents or offences under the legislation of prostitution or immigration that victims 

have been compelled to commit as a direct consequence of being subject to trafficking.62 Following in 

 
59 Recommended Principles and Guidelines on Human Rights and Human Trafficking, Office of the High 
Commissioner for Human Rights https://www.ohchr.org/Documents/Publications/Traffickingen.pdf  
60 Ref to Article 26 – Non-punishment provision of the Council of Europe Convention on Action against 
Trafficking in Human Beings, which was adopted in 2005 and came into force in 2008 
https://www.coe.int/en/web/conventions/full-list/-/conventions/rms/090000168008371d  
61 The Inter-Agency Coordination Group against Trafficking in Persons (ICAT), Issue Brief 8, 2020 on the ‘Non-
punishment of Victims of Trafficking.   
62 Article 8 of the Anti-Trafficking Directive, Directive 2011/36/EU – Non-prosecution or non-application of 
penalties to the victim. 

https://www.ohchr.org/Documents/Publications/Traffickingen.pdf
https://www.coe.int/en/web/conventions/full-list/-/conventions/rms/090000168008371d
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the footsteps of the UN guidelines, the directive asserts that the objective of such protection is to 

safeguard the human rights of victims, avoid further victimisation and encourage victims to act as 

witnesses in the criminal proceedings against the perpetrators.  

 

Furthermore, the principle of non-punishment of victims of trafficking is of utmost importance in cases 

of THB. In the case of V.C.L. and A.N. vs the United Kingdom, the first applicant was discovered by the 

police during a drugs raid in Cambridge. During police interrogation, he stated that he was 15 years 

old and described how he had been smuggled into the UK by his adoptive father. He had been met by 

two men who took him to a cannabis farm and put him to work there. Following a raid by the police, 

the applicant was charged for producing a controlled drug and sentenced to 20 months in a young 

offenders’ institution. As for the second applicant, he to was taken to a cannabis farm upon arriving 

in the UK, where he was put to work without pay. The second victim ended up being prosecuted and 

was eventually charged with the production of a controlled drug. On the advice of his lawyer, he 

pleaded guilty and was given an 18-month detention and training order. In both cases, concerns had 

been raised by social services and NGOs that the applicants might have been victims of trafficking. 

Subsequently, both applicants were granted permission to appeal out of time. In 2012, the Court of 

Appeal found that victims of trafficking did not automatically acquire immunity from prosecution. The 

Court of Appeal reasoned that the UK’s obligation under international law to uphold the non-

punishment principle could be achieved by prosecutors exercising their discretion not to prosecute 

the victims in cases where it would be appropriate not to do so.  

 

Nevertheless, the ECtHR unanimously held that there had been both a violation of Article 4 (the 

prohibition of forced labour) and a violation of Article 6(1) (the right to a fair trial) of the ECHR. This 

was the first time that the European Court had considered the relationship between Article 4 of the 

Convention and the prosecution of victims and potential victims of human trafficking. The European 

Court affirmed that the prosecution of victims or potential victims of trafficking would not necessarily 

breach Article 4 of the Convention. However, the court also noted that once the authorities had 

become aware of a credible suspicion that an individual had been trafficked, he or she should be 

assessed by a qualified person or authority. Any decisions whether to prosecute or not should be 

according to the conclusions reached by such an assessment. Thus, while the conclusions deriving 

from such an assessment would not necessarily be binding on the prosecution, the prosecutor must 

have sound reasons for taking a decision that would deviate from the assessment’s conclusion. 

Consequently, the court found that despite the existence of credible suspicion that both V.C.L. and 
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A.N. had been victims of human trafficking, neither the police nor the prosecution service had referred 

them to a competent authority for assessment. In addition, although the prosecution service 

subsequently reviewed both cases, it nonetheless disagreed with the conclusion of the competent 

authority without giving reasons strong enough to undermine the competent authority’s conclusions. 

The lack of assessment to determine whether the applicants had been victims of trafficking may have 

also prevented them from securing necessary evidence that would have aided their defence. As such, 

the court concluded that the proceedings had not been fair, which constituted a further violation of 

Article 6 (1) of the Convention.63 

  

 
63 Case of V.C.L. and A.N. vs The United Kingdom, European Court of Human Rights, Applications nos. 77587/12 
and 74603/12, Strasbourg February 16,  2021. 
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CHAPTER 3: THE CRIMINAL CODE – CHAPTER 9 OF THE LAWS OF 

MALTA 
 

DEFINING THE CRIME OF THB UNDER THE CRIMINAL CODE 

On December 15, 2000, the Maltese Government signed the Palermo Convention along with its two 

protocols. Consequently, the relative sections relating to Human Trafficking were introduced in the 

Criminal Code by Act III of 2002 and subsequently amended by Act VII of 2010, Act XVIII of 2013, and 

Act XIII of 2018. The new sub-title was aimed to facilitate the ratification process of these instruments. 

Under the Maltese legal system, an offence of Human Trafficking entails an infringement of any of the 

provisions found in the Criminal Code falling under the heading ‘Of traffic of persons’.64    

 

Article 248A(1) of the Criminal Code criminalises trafficking in persons of age for the following 

purposes of exploitation: 

a) In the production of goods or provisions of services; or 

b) Slavery or practices similar to savery; or 

c) Servitude or forced labour; or 

d) Activities associated with begging; or 

e) Any other unlawful activities which are not specifically provided elsewhere 
under the Sub-title.65  

 

Under this provision, perpetrators are liable to the punishment of imprisonment for a term from six 

to twelve years. Moreover, the law clarifies that for the purpose of this sub-article, exploitation shall 

also include the production of goods and provide services under conditions and in circumstances that 

infringe labour standards governing working conditions, salaries and health and safety.   

 

Article 248A (2) outlines the methods and means used for the execution of the offence and provides 

an exhaustive list which consists of the following:  

(a) violence or threats, including abduction;  

(b) deceit or fraud; 

 
64 The Criminal Code, Chapter 9 of the Laws of Malta, Sub-title VIII Bis, https://legislation.mt/Legislation  
65 Ref to article 248 A of the Criminal Code. 

https://legislation.mt/Legislation
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(c) misuse of authority, influence or pressure;  

(d) the giving or receiving of payments or benefits to achieve the consent of 
the person having control over another person;  

(e) abuse of power or of a position of vulnerability. 

 

In its proviso, the legislator clarified that ‘position of vulnerability’ amounts to a situation in which the 

person concerned has no real or adequate alternative but to submit to the abuse involved. The 

vulnerability may be of any kind, whether physical, psychological, emotional, family-related, social or 

even economic. It may come in many forms, such as an insecure or illegal administrative status, lack 

of economic autonomy, or the fragile health of the victim. In other words, the situation can be any 

state of hardship in which a human being is impelled to submit to exploitation. Moreover, sub-article 

3 of the same provision states that the consent of a trafficked person is irrelevant where any of the 

means mentioned in sub-article (2) are used.66   

 

In a nutshell, the constituent elements of this offence are the following: 

(i) The trafficking of a person of age 

(ii) By any means mentioned in sub-article (2) of article 248A 

(iii) For the purpose of exploiting that person 

 

The first two elements constitute the material elements of the offence, whereas the third element 

constitutes the formal element of the offence. A detailed definition of the phrase ‘traffics a person’, 

which constitutes the first element of the offence, is provided in Article 248E. In respect of the second 

element of the offence, an exhaustive list of the means that must be employed by the perpetrator for 

the offence to arise can be found in sub-article (2). The list is no doubt exhaustive because the 

legislator did not use the term ‘include’ or some other similar term. As a provision of substantive 

criminal law, the list must be interpreted restrictively. On the other hand, the third element requires 

a specific intention defined as ‘the purpose of exploiting that person’. In this regard, sub-article (1) 

provides a non-exhaustive list that delineates the activities that may amount to exploitation.67   

 

 
66 Ref to article 248A (1) (2) & (3) of the Criminal Code, Chapter 9 of the Laws of Malta.  
67 The Police vs Harish Daswani, Court of Criminal Appeal, Judge Hon.  Dr.  Consuelo Scerri Herrera, LL.D., Dip 
Matr., (Can), Appeal no. 315/2019. 
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Trafficking for purposes of sexual exploitation and the removal of organs is also prohibited under this 

sub-title. Article 248B criminalises the trafficking of a person of age for the purpose of exploitation in 

prostitution, pornographic performances, the production of pornographic material or any other form 

of sexual exploitation. In other words, guilt under this article is constituted when a perpetrator, by any 

of the means listed under Article 248A (2), trafficks a person of age for the purpose of sexual 

exploitation. Moreover, Article 248C forbids the trafficking of a person of age for the removal of 

organs. Both crimes carry the punishment of imprisonment for a period from six to twelve years.  

 

When it comes to cases in which the victims happen to be minors, the law does not require using any 

of the means mentioned above to find the culprits guilty of the offence. However, if it is proven that 

any one of the means established in sub-article (2) was used in the trafficking of a minor, the severity 

of the offence shall be increased by one degree. The Criminal Code also defines and criminalises child 

labour, stating that child labour shall include the coercion of a person under age into forced or 

compulsory labour for any purpose whatsoever, including the forced or compulsory recruitment of 

minors to take part in armed conflict.68 Furthermore, the legislation also criminalises the conduct of a 

person who, for any purpose of exploitation referred to above, acts as an intermediary for the 

adoption of a child by inducing the consent of another person required for the said adoption.69   

 

This part of the legislation also defines ‘trafficks a person’ or ‘trafficks a minor’ as meaning ‘the 

recruitment, transportation, sale or transfer of a person, or of a minor, as the case may be, including 

harbouring and subsequent reception and exchange or transfer of control over that person or minor, 

and includes any behaviour which facilitates the entry into, transit through, residence in or exit from 

the territory of any country for any of the purposes mentioned in the preceding articles of this Sub-

title, as the case may be.’70   

 

INTERPRETATION OF THE MALTESE COURTS 

In the case of the Police vs Yilmaz Azlan, the victim came to Malta from Istanbul. As soon as he arrived 

in Malta, he met the accused, who promised to take him to Italy since the victim’s visa was due to 

expire in two days. The victim paid a sum of money to the accused and agreed to be assisted by the 

 
68 Ref to article 248 DB of the Criminal Code, Chapter 9 of the Laws of Malta. 
69 Ref to article 248DA of the Criminal Code, Chapter 9 of the Laws of Malta. 
70 Ref to article 248E of the Criminal Code, Chapter 9 of the Laws of Malta. 
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accused to leave Malta clandestinely. Subsequently, his passport was taken from him, and he spent 

the next twelve days locked up in a hotel in Gozo. The victim explained that he was taken to Gozo at 

11.30 p.m, where he met two Sudanese men. Only one family was present at the hotel, who happened 

to be the family of the owner. In his testimony, the victim explained that the accused and another 

Maltese man had taken his money and passport. While at the hotel, he remained locked and was only 

allowed to leave the room to use the bathroom and eat twice a day. The victim was distraught, and 

the despair of the situation pushed him to consider committing suicide. Then, one fine day, he was 

put in a boat together with three others and was told that they were going back to Malta since they 

could not take them abroad. When they arrived in Malta, he was put on a minibus, and other persons 

who would leave the island with him were picked up. Eventually, the police managed to intercept the 

van in Baħar ic-Ċagħaq. Due to the circumstances of this case, the court was faced with two different 

versions of events: namely, the one put forward by the accused, whereby he claimed that he was only 

trying to help the victim find cheaper accommodation, and the version put forward by the victim and 

proposed by the prosecution claiming that this was a case of human trafficking.   

 

As a general principle of criminal law, the accused person is found guilty in a criminal trial process 

when the charges brought forward against him/her are proved beyond a reasonable doubt. After 

examining all the circumstances of the case and applying his good sense, the judge must beyond a 

reasonable doubt be morally convinced of those facts brought forward by the prosecution by which 

guilt may be established. Consequently, the prosecution is bound by duty to present the best evidence 

to convince the court of the validity and legitimacy of the charges it has brought forward. Manzini, in 

his book entitled Diritto Penale, holds that “il così detto onero della prova, cioè il carico di fornire, 

spetta a chi accusa – onus probandi incumbit qui osservit”. 

The court gave its view on the phenomenon of human trafficking and held that: 

Human Trafficking is a global phenomenon which has been in existence for decades. Particularly since 

the coming into force of the United Nations and the European Union, international institutions and 

bodies have really considered the gravity of this problem and taken it in their stride to combat this 

problem. Moreover, during the last decade experts have determined that the human trafficking 

problem is the most fast-growing activity amongst those associated with organised criminality and 

hence it is clear that concrete action must be adopted to fight it. Since human trafficking easily adapts 

to global progress, it is essential to re-address the offence from time to time in order to make the 

necessary amendments and take the necessary steps to keep in line with its modification and 

development.  
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Additionally, it also quoted from the work of Louise Shelley and held that the consequences of human 

trafficking are far-reaching and diverse, affecting social, political, and economic life in countries across 

the globe. Trafficking in human beings is the most lucrative form of organised crime after the drug and 

arms trade, yet an important distinction exists. The distinction arises from the fact that victims of 

human trafficking can be exploited repeatedly, thereby generating significant long-term profits for the 

traffickers. 71 In this case, the court had to analyse the charges brought forward by the prosecution, 

keeping in mind the elements of the crime to determine whether they subsist. Even though the 

appellant had a clean conduct sheet, it could not disregard the seriousness of the crime aimed at 

taking advantage of vulnerable persons by taking money from them in exchange for aiding them to 

leave Malta illegally. Consequently, it reaffirmed the punishment awarded by the First Court.72   

 

In the case of Il-Pulizija vs Robert Attila Majlat u Robert Attilane Majlat (husband and wife), the co-

accused were faced with various charges, including accusations related to human trafficking for the 

purpose of sexual exploitation. In this case, one of the victims came from Hungary. In court, she 

explained how the accused, namely Robert Attila Mailat became her pimp when she was just nineteen 

years old. Consequently, they travelled from Hungary to England and later to Holland and Malta. The 

costs of travelling were covered by the accused, and the money earned from prostitution was always 

handed over to him. The role of the co-accused, namely his wife, was to receive calls from clients, set 

the price depending on the time of the service offered, and agree on the time and place of the 

meeting. She was also responsible for placing online advertisements. In her testimony, the victim 

stated that she used to have around fifteen clients each day. She also testified that there were 

occasions when she was beaten by the husband for not earning enough money. Asked why she did 

not report the case to the police, the victim replied that she feared the accused and that the language 

barrier hindered her as she could not speak any foreign language. The victim also testified about the 

working hours and claimed that she was forced to work all days, including Sundays, from morning till 

late at night. 

 

The second victim testified that she travelled to Malta from Hungary with the promise of a better life 

and the hope of regaining access to her children, who at the time were being fostered in Hungary. 

When she came to Malta, she began to work as a prostitute. She, too, affirmed that it was the wife 

 
71 The Crime of Human Trafficking (Global Studies Reviews) by Louise Shelley.   
72 The Police vs Yilmaz Azlan, Court of criminal Appeal, The Hon.  Madame Justice Dr. Consuelo Scerri Herrera, 
LL.D, Appeal no. 438/2014. 
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who received calls from the clients and gave instructions on when and where to meet them. The 

second victim had no knowledge of the English language, and she testified that she was beaten on 

several occasions by both the accused.73  

 

In this case, the court referred to Article 248B, introduced by Act III of 2002 and amended once by 

virtue of Act XVIII of 2013. By virtue of the amendment, the purpose of exploitation was extended to 

include ‘any other form of sexual exploitation’. With reference to the first imputation brought against 

the accused, the court observed that the prosecution referred to both Article 248A and 248B of the 

Criminal Code. However, it affirmed that Articles 248A and 248B postulate two offences distinct from 

each other as the reason for the exploitation differs in both articles of the law. The distinction also 

emerges from the marginal notes of the same two provisions. The court provided an explanation of 

the two articles and held that the aim of exploitation referred to in Article 248A (1) is the production 

of goods or provision of services. On the other hand, the objective of the exploitation referred to in 

Article 248B relates to prostitution, pornographic performances, production of pornographic material 

or other forms of sexual exploitation. Hence, the court concluded that from the examination of the 

evidence produced, it could not find any other services produced other than those of a sexual nature. 

As a result, the offence that had to be considered in this particular case was not the offence 

contemplated in Article 248A, but that in Article 248B; saving, of course, the reference made to Article 

248A by the same Article 248B (reference to the means used).   

  

Furthermore, the court also referred to the definition of human trafficking as contained in Article 3 of 

the UN protocol, whereby it identified the three main elements of the offence and held the following:  

 Illi t-tliet elementi tar-reat inkwistjoni huma s-segwenti: 

(i) L-att, u ċioè wieħed minn dawk l-atti ta’ traffikar tal-persuna kif 

imfisser, fil-liġi tagħna, fl-Artikolu 248E; 

(ii) Il-Mezz li minnu jagħmel l-użu l-aġent sabiex jilħaq l-għanijiet tiegħu 

u jwettaq l-att tat-traffikar innifsu tal-vittmi; u 

 
73 The Police vs Robert Attila Majlat and Robert Attilane Majlat, Court of Magistrates as a Court of Criminal 
Judicature, Magistrate Dr Natasha Galea Sciberras, Compilation no 511/2017. 
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(iii) L-Għan, u ċioè ‘the purpose’ li jikkonsisti fl-isfruttar għall-wieħed jew 

aktar mir-raġunijiet msemmija fil-liġi. 

 

The definition starts by indicating various acts of which one, some or all must be performed at some 

point in the trafficking process. As for the recruitment of a person, it may be carried out by whatever 

means, such as in writing, orally, or through the media. Transportation may happen both in a national 

or transnational setting, meaning that for the crime to subsist, it does necessitate that transportation 

occurs from one country to another. As a result, the crime may still subsist even where no borders 

have been crossed. The second part of the definition provides a list of the means to be used for the 

commission of the crime. Threat or use of force, coercion, abduction, fraud, deception, abuse of power 

or vulnerability, or the giving of payments or benefits to a person in control of the victim are the means 

used in order for the crime of trafficking to subsist. As stated in the judgement above, ‘The nature of 

the means which qualify the conduct is what characterises the acts as of a general criminal character. 

The special purpose behind the means used, lend specificity to the conduct criminalised. This is why 

it is fundamental to observe the "means" quoted together with the "acts" and of course the purpose 

which in itself is what completes the elements of human trafficking’. 

 

The purpose describes the intention behind the act and the means used. It represents the end of the 

means adopted and sheds light on the true character of the offence of human trafficking, which is the 

exploitation of the victims concerned. Forms of exploitation differ and include, inter alia, sexual 

exploitation, labour exploitation, prostitution, and the removal of organs. The presence of the term 

“includes” in Article 3 of the UN protocol affirms that the list is not exhaustive and leaves space for 

the addition of other forms of exploitation that may develop in the future to still qualify under this 

definition. Furthermore, under this definition, it is not necessary for a victim of human trafficking to 

have actually been exploited. It is enough that the victim has been subjected to any of the actions 

referred to in the definition by one of the means specified for the purpose of exploitation. As a result, 

trafficking in human beings may consequently be present even before the victim’s actual exploitation 

occurs.   

 

In the case of Il-Pulizija vs Winston-Joseph Geta u Zhang Tianxia, the Court of Criminal Judicature held 

that trafficking in human beings is a combination of the three constituents and that the constituents 

cannot be taken in isolation. The court proceeded to give scenarios of human trafficking and held that 
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the ‘harbouring’ of persons (action) involving the ‘threat or use of force’ (means) for ‘forced labour’ 

(purpose) is conduct that is to be treated as trafficking in human beings. Likewise, human trafficking 

arises where there is the recruitment of persons (action) by deceit (means) for exploitation in 

prostitution (purpose). It follows that the constituting elements, namely action, means and purpose, 

must be present together for the offence to classify as trafficking in human beings.74   

  

 
74 Il-Pulizija vs Winston-Joseph Gera u Zhang Tianxia, Court of Magistrates as a Court of Criminal Judicature, 
Magistrate Dr. Donatella M. Frendo Dimech LL.D., Mag. Jur. (Int. Law), Compilation no 490/2017. 
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CHAPTER 4:  PROTECTING VICTIMS OF TRAFFICKING IN HUMAN 

BEINGS 
 

DIRECTIVE 2011/36/EU  

Within the European Union, trafficking in human beings is addressed through a comprehensive legal 

and policy framework, which adopts a human rights-based, victim centred, gender-specific and child-

sensitive approach.75 The political dedication at the European Union level to fight trafficking in human 

beings is reflected in many initiatives, measures and funding programs established within the EU and 

in cooperation with third countries. Since the 1990s, the EU and the Council of Europe have 

participated in a range of activities with the aim of eliminating human trafficking through managing 

and restricting migration processes to and within Europe. From then on, the EU started investing 

money into anti-trafficking programs, attracting various governmental agencies, NGOs and 

international agencies, organisations, commissions, committees, and academics to participate in the 

initiatives related to human trafficking. In fact, one of the key players in the execution of the EU’s 

migration policy was the International Organisation for Migration (IOM).76 

 

A major step in the EU’s fight against human trafficking was the adoption of Directive 2011/36/EU, a 

fundamental legal instrument that addresses human trafficking within the European Union. The Anti-

trafficking Directive77 created a more robust framework and empowered the Union with stronger tools 

to prevent the crime, prosecute offenders and protect victims of THB. The Directive is also intended 

to strengthen the EU’s external dimension and extend the measures to third countries where usually 

human trafficking originates. In this respect, trafficking in human beings takes on the form of a grave 

crime with a cross-border dimension,78 with strong ties to immigration policy. 79   

 

The Anti-trafficking Directive sets out minimum standards in the fight against THB. It is based on a 

human rights approach and gender-informed perspective, with the objective to strengthen the 

 
75 EU anti-trafficking action 2012-2016 at a glance, Migration and Home Affairs, European Commission.   
76 Trafficking in People, 20 years on:  Sex, Migration and Crime in the Global Anti-Trafficking Discourse and the 
Rise of the ‘Global Trafficking Complex’, 2013, Sanja Milivojevic and Sharon Pickering.   
77 Directive 2011/36/EU OF THE European Parliament and of the Council of April 5, 2011 on preventing and 
combatting trafficking in human beings and protecting its victims, and replacing Council Framework Decision 
2002/629/JHA.   
78 Ref to article 83 of the TFEU. 
79 Ref to article 79 of the TFEU. 
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prevention of this crime and the protection of and assistance to the victims thereof.80 As such, it 

recognises the gender-specific phenomenon of trafficking and that women and men are generally 

trafficked for various reasons. The Directive delineates recommendations for close cross-border 

cooperation, including the sharing of information and best practices, as well as the continued open 

dialogue between the police, judicial and financial authorities of each Member State. Furthermore, 

the directive encourages collaboration with civil society organisations, including recognised and active 

NGOs in the field working with trafficked victims, in particular in policy-making initiatives, information 

and awareness-raising campaign, research and education programmes and training.81 It adopts a 

broader concept of what should be considered as trafficking in human beings than the Framework 

Decision 2002/629/JHA since it includes additional forms of exploitation such as forced begging, which 

is understood as a form of forced labour or services within the definition provided in the ILO 

Convention concerning Forced or Compulsory Labour. Furthermore, it also incorporates trafficking in 

human beings for the purpose of the removal of organs and other acts such as illegal adoption and/or 

forced marriage in so far as they fulfil the constitutive elements of the crime.   

 

For there to be significant progress in addressing human trafficking on a national level, Member States 

must see to the complete and correct transposition of the Directive followed by its meaningful 

implementation. The objective behind the Directive is to bring a tangible difference in the lives of 

victims and step up the fight against this crime by increasing the number of prosecutions and 

convictions, among others.82 In fact, amongst its measures, the Directive obliges Member States to 

take the necessary measures to ensure that assistance and support are provided to victims of 

trafficking before, during and for an appropriate period of time after the conclusion of criminal 

proceedings. In this regard, assistance and support measures should be provided on a consensual and 

informed basis. The measures should at least establish standards of living that ensure the victim’s 

subsistence through the provision of appropriate and safe accommodation, material assistance, as 

well as any necessary medical treatment, including psychological assistance, counselling and 

information, translation and interpretation services where appropriate.83   

 
80 Ref:  Article 1 of the Anti-Trafficking Directive, Directive 2011/36/EU.   
81 Ref:  Article 6 of the Anti-Trafficking Directive, Directive 2011/36/EU. 
82 Report from the Commission to the European parliament and the council assessing the extent to which 
Member States have taken the necessary measures in order to comply with Directive 2011/36/EU on preventing 
and combatting trafficking in human beings and protecting its victims in accordance with article 23(1),  Brussels, 
2/12/2016. 
83 Article 11 of the Anti-Trafficking Directive – Assistance and support for victims of trafficking in human 
beings. 
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Furthermore, Member States are also requested to ensure that victims of trafficking have access to 

legal counselling and legal representation without delay. For instance, victims may need such legal 

services to claim compensation, among others. Such services should be provided free of charge if the 

victim lacks sufficient financial resources. The Anti-Trafficking Directive also upholds that, “without 

prejudice to the rights of the defence, and according to an individual assessment by the competent 

authorities of the personal circumstances of the victim, Member States shall also ensure that victims 

of trafficking receive specific treatment aimed at preventing secondary victimisation by avoiding, as 

far as possible and in accordance with the grounds defined by national law as well as with rules of 

judicial discretion, practice or guidance, the following: 

(a) Unnecessary repetition of interviews during investigation, prosecution or 
trial; 

(b) Visual contact between victims and defendants including during the 
giving of evidence such as interviews and cross-examination, by 
appropriate means including the use of appropriate communication 
technologies; 

(c) The giving of evidence in open court; and 

(d) Unnecessary questioning concerning the victim’s private life.”84 

 

When it comes to child victims of trafficking, the Directive upholds the principle of the best interest of 

the child. In fact, amongst the general principles on child victims, the Directive holds that children 

should be provided with assistance, support and protection and that the child’s best interests should 

be a primary consideration. Moreover, apart from providing the necessary medical treatments, 

Member States must also offer access to education for the child or children concerned.85 With regards 

to criminal investigations and proceedings, Member States must also ensure the appointment of a 

representative for the child victim where, by national legislation, the holders of parental responsibility 

are precluded from representing the child due to a conflict of interest between them and the child 

victim.86 Free legal representation and free legal counselling, which may be needed for claiming 

compensation, must also be ensured for child victims. The Directive also provides certain measures 

which should be followed during criminal investigations and proceedings when child victims are 

 
84 Article 12(4) of the Anti-Trafficking Directive.   
85 Article 13(1) & (2) of the Anti-Trafficking Directive. 
86 Article 15 of the Anti-Trafficking Directive. 
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involved: In fact, Article 15(3) of the Directive upholds that the following measures should be 

undertaken: 

(a) Interviews with the child victim take place without unjustified delay after 
the facts have been reported to the competent authorities; 

(b) Interviews with the child victim take place, where necessary, in premises 
designed or adapted for that purpose; 

(c) Interviews with the child victim are carried out, where necessary, by or 
through professionals trained for that purpose; 

(d) The same persons, if possible and where appropriate, conduct all the 
interviews with the child victim; 

(e) The number of interviews is as limited as possible and interviews are 
carried out only where strictly necessary for the purposes of criminal 
investigations and proceedings; 

(f) The child victim may be accompanied by a representative or, where 
appropriate, an adult of the child’s choice, unless a reasoned decision has 
been made to the contrary in respect of that person.87 

 

 

EU STRATEGIES ON COMBATTING THB 

In accordance with the new EU strategy on combatting trafficking in human beings, between 2017 and 

2018, there were more than 14,000 registered victims within the European Union. However, there is 

reason to believe that the actual number of victims is much higher than what is officially reported 

since not all trafficked victims are identified. Most victims are women and children trafficked for sexual 

exploitation, and one in every four victims of human trafficking is a child.88   

 

The new Strategy on Combatting Trafficking in Human Beings (2021-2025) focuses on preventing the 

crime, bringing traffickers to justice, and protecting and empowering victims. It is built on the EU’s 

comprehensive legal and policy framework in place to address trafficking in human beings, which is 

rooted in the Anti-trafficking Directive. The new strategy has four principal aims: the reduction of the 

demand for trafficking and all forms of exploitation; the breaking of the criminal modus operandi to 

stop victims’ exploitation; the protection, support and empowerment of victims of trafficking with a 

 
87 Article 15(3) of the Anti-Trafficking Directive. 
88 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions on the EU Strategy on Combatting Trafficking in Human 
Beings 2021-2025.  
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special focus on women and children; and to promote cooperation in the international arena. In fact, 

the strategy emphasises the need for a comprehensive response that starts from the prevention and 

protection of victims and goes all the way through to the prosecution and conviction of the 

perpetrators.89    

 

Since trafficking in human beings is often committed by organised crime groups, the new Strategy has 

a lot of common ground with the EU Strategy to Tackle Organised Crime. 90 In fact, the EU Strategy to 

Tackle Organised Crime acknowledges that trafficking in human beings is a particularly abhorrent form 

of crime which is often committed by organised crime groups that usually recruit victims online, forge 

their identity documents and work permits, and exploit them for various purposes including for sexual 

services, forced labour, forced criminality and/or begging.    

 

Furthermore, safeguarding society from organised crime, including human trafficking, is also a priority 

under the EU Security Union Strategy. The EU Security Union Strategy affirms that security is not only 

the basis for personal safety, but it also protects fundamental rights and provides the foundation for 

confidence and dynamism in our economy, society, and democracy. The Security Strategy maintains 

that globalisation, free movement, and digital transformation have brought various benefits, including 

prosperity, innovation, and growth. Nevertheless, alongside these benefits, there exist inherent risks 

and costs since such positive trends can be manipulated by terrorism, organised crime, drugs trade, 

as well as the human trafficking trade. The EU Security Union Strategy also affirms that the arrival of 

90% of the irregular migrants in the EU is facilitated by a criminal network. It should come as no 

surprise that migrant smuggling is often also intertwined with other forms of organised crime, 

including trafficking in human beings.91   

 

 
89 Communication from the Commission to the Euroepan Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions on the EU Strategy on Combatting Trafficking in Human 
Beings 2021-2025, Brussels 14.04.2021. 
90 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions on the EU Strategy to tackle Organised Crime 2021-2025, 
Brussels, 14.04.2021.   
91 Communication from the Commission to the European Parliament, the European Council, the Council, the 
European economic and Social Committee and the Committee of the Regions on the EU Security Union 
Stretegy, Brussels, 24.07.2020. 
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NATIONAL LEGISLATION AND INITIATIVES ON THE PROTECTION OF VICTIMS OF 

CRIME, INCLUDING VICTIMS OF TRAFFICKING IN HUMAN BEINGS 

The Government of Malta remains committed to the fight against trafficking in human beings through 

various initiatives, including policies and programmes. As of 2019, it has been striving to strengthen 

the fight against human trafficking by initiating work on a significant reform. The goal of such reform 

is to improve the coordination of the current processes and push forward an active approach to 

combatting trafficking in all its forms. The reform on human trafficking was initiated under the 

Parliamentary Secretary for Reforms, Citizenship and Simplification of Administrative Processes in 

2019, when a public consultation was launched to gather feedback on measures relating to Malta’s 

fight against trafficking in human beings. The consultation process gathered feedback from various 

governmental and non-governmental experts working in the field of human trafficking. The feedback 

enabled the Government to work on a strategy that placed victims of human trafficking at the centre 

of its measures and actions.   

 

Malta’s first Anti-Human Trafficking Monitoring Committee was established by the Prime Minister in 

2010. Members of the Committee are major stakeholders in the sector. They include the Permanent 

Secretary of the Ministry for the Family and Social Solidarity, the Attorney General, the Commissioner 

of Police, and the Permanent Secretary of the Ministry for Home Affairs and National Security. The 

Committee is tasked with the overall responsibility to monitor the implementation of the 

commitments envisaged in the present National Action Plan. It is also responsible for acting as a 

National Rapporteur and coordinating data collection, reporting to the EU Commission in terms of 

Directive 2011/36/EU, and reviewing policies and practices.   

 

The current National Action Plan on combatting Human Trafficking seeks to reform the sector by 

taking measures complementary to those previously initiated. The actions envisaged in this plan seek 

to address the major aspects of combatting human trafficking with a particular focus on awareness 

and prevention, although efforts in other spheres, including prosecution, are also being pursued by 

the entities concerned. A focus on awareness and prevention is considered necessary given that the 

measures entail the involvement of several stakeholders and coordination between them.92   

 
92 https://homeaffairs.govsmt/en/MHAS-
Information/Documents/Trafficking%20in%20Human%20Beings/National%20Action%20Plan%20January%202
020%20-%20December%202023.pdf  

https://homeaffairs.gov.mt/en/MHAS-Information/Documents/Trafficking%20in%20Human%20Beings/National%20Action%20Plan%20January%202020%20-%20December%202023.pdf
https://homeaffairs.gov.mt/en/MHAS-Information/Documents/Trafficking%20in%20Human%20Beings/National%20Action%20Plan%20January%202020%20-%20December%202023.pdf
https://homeaffairs.gov.mt/en/MHAS-Information/Documents/Trafficking%20in%20Human%20Beings/National%20Action%20Plan%20January%202020%20-%20December%202023.pdf
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The early identification of victims is of utmost importance to promptly assist, support, and protect 

victims of trafficking. At the same time, it enables police and prosecution authorities to conduct the 

investigation with better means and ultimately bring the perpetrators to justice. In 2020, the police 

vice squad, which is responsible for the investigation of cases of human trafficking, initiated 16 

investigations, eight of which were related to sex trafficking and another eight for labour trafficking. 

This number represents a significant increase when compared with five investigations in 2019 and 10 

investigations in 2018. Moreover, the government convicted three traffickers for sex trafficking in 

2020, the same number as in 2019. Of the convicted traffickers, two were female Chinese nationals, 

and they were sentenced to five and seven years imprisonment, respectively.93       

 

The Victim Support Agency (VSA) was launched in April 2021 to offer its services to Victims of Crime, 

which are provided for free and under the principle of confidentiality.94 The setting up of this Agency 

offers further support facilities to crime victims by forging a link between existing services. The Agency 

provides a vast array of services ranging from psychological help to legal assistance to victims of crime, 

including victims of human trafficking.  The agency serves as a point of contact for victims of crime by 

coordinating and facilitating access to the different services that are available. Moreover, the Agency 

conducts individual assessments of victims to ensure that each victim receives adequate support in a 

timely and efficient manner. It monitors the victims' progress by employing the Agency’s services, and 

it has the authority to refer victims to specialised services offered by other governmental or non-

governmental organisations. Among its functions, the Agency provides the necessary support and 

assistance to victims through the following means: 

(i) Information and follow-up about their cases 

(ii) The opportunity to provide a Victim Personal Statement to express 
how the crime has affected them 

(iii) Guidance about what to expect in court 

(iv) Accompanying victims in court, and 

(v) Information about the release of offenders from prison.95 

 
93 US Department of State, 2021 TIP Report on Malta. 
94 The Victim Support Agency (VSA), which is an agency within the Ministry for Home Affairs, National Security 
and Law enforcement, was established in terms of Legal Notice 418 of 2020. 
95 Article 4 (h) of Legal Notice 418 of 2020, Victim Support Agency (Establishment) Order, 2020. 
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As soon as a victim of trafficking in human beings refers or is referred to the Agency, the Agency sets 

up an appointment with a legal aid lawyer to put into motion proceedings that will see the victim 

receiving the necessary free legal aid, with the first step being the drafting of the required court 

application. In this regard, free legal aid is provided by the Legal Aid Agency, known as Legal Aid Malta 

in our country. Legal Aid Malta was established by Legal Notice 414 of 2014, and amongst its functions, 

it is responsible for providing administrative support in respect of any matter related to the 

nomination of advocates for legal aid in courts of criminal jurisdiction under the Criminal Code or any 

other law. Additionally, the Legal Aid Agency is also responsible for providing administrative support 

regarding any matter connected with the nomination of advocates for legal aid in adoption or 

guardianship proceedings or any other court proceedings concerning minors.96 All services (lawyer 

assistance, representation, and judicial proceedings) the agency offers are free of charge.   

 

The Victim Support Unit within the Malta Police Force has been amalgamated with the Victim Support 

Agency. This has opened the door for more direct cooperation between professionals assisting Victims 

of Crime, including victims of human trafficking.  The main functions of the unit are the following:   

- To provide a single point of contact for victims of crime, especially the most 
vulnerable, shortly after lodging a police report; 

- To provide crisis counselling services to victims of crime, depending on the 
nature and severity of the particular case; 

- To implement tools and procedures that will help police officers to provide for 
the minimum standards on the rights, support and protection to victims of 
crime; 

- To facilitate effective and timely referrals to other support services; 

- To monitor the number of victims that are accessing their rights and victim 
support services provided by the Police Force; 

- To deliver appropriate and ongoing training on victims-centred practices; and 

- To establish an effective communication and working relationship with key 
stakeholders, both government and non-governmental agencies.97   

 

Victims of human trafficking may also find ample social welfare support from the national agency 

Aġenzija Appoġġ within the Foundation for Social Welfare Services. The Agency provides shelter 

 
96 Article 4(1)(b) & (c) of Subsidiary Legislation 595.11 entitled Legal Aid Agency (Establishment) Order. 
97 https://pulizija.govsmt/en/police-force/police-sections/Pages/Victim-Support-Unit.aspx  

https://pulizija.gov.mt/en/police-force/police-sections/Pages/Victim-Support-Unit.aspx
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facilities and professional support to effectively respond to the many needs that victims of human 

trafficking present. As indicated in the statistical information provided by the FSWS, Aġenzija Appoġġ 

has worked with a total number of 11 new and re-contact cases of alleged trafficking and gender-

based trafficking in the year 2020.98 The following statistical information provides data on 

encountered cases of human trafficking in Malta as published by the FSWS in the 2020 statistical 

report: 

 

New & re-contact cases by type of alleged trafficking and gender-based trafficking 

January – December 2020 

 Male Female Total 

Labor exploitation 0 9 9 

Domestic servitude 0 1 1 

Domestic servitude/sexual 

exploitation 

0 1 1 

Not specified 0 0 0 

Total 0 11 11 

 

 

Human Trafficking: Number of referred, new & re-contact, new and closed cases 

2018 – 2020 

 2018 2019 2020 

Referred cases 25 10 7 

New & re-contact 

cases 

25 9 11 

New cases 25 9 7 

Closed cases 9 35 13 

 

 

 
98 Marchand-Agius, C. (2021).  Agenzija Appogg yearly Statistical Report 2020.  Malta:  Foundation for Social 
Welfare Services.    
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Human Trafficking: Number of new and re-contact cases opened by gender and year 

2018-2020 

 2018 2019 2020 

Male 8 4 0 

Female 17 5 11 

 

 

Human Trafficking:  Number of new & re-contact cases opened by age category and year 

2018 – 2020 

AGE 2018 2019 2020 

17 or less 0 0 0 

18-19 0 0 0 

20-24 3 2 0 

25-29 5 2 4 

30-34 5 3 4 

35-39 3 1 0 

40-44 2 0 2 

45-49 1 0 0 

50-54 0 0 0 

55-59 0 0 0 

Less than 60 0 0 0 

Age not specified 0 0 0 

 

 

FURTHER PROTECTION FOR POTENTIAL VICTIMS, INCLUDING ASYLUM SEEKERS 

The Agency for the Welfare of Asylum Seekers (AWAS) was legally set up in 2009 as a Government 

Agency by the enactment of Legal Notice 205 of 2009. Presently, the Agency is responsible for six open 

centres accommodating residents who have received protection status or are in the process of having 

their claim for asylum processed. Among its functions, the Agency is responsible for implementing 

national legislation and policy concerning the welfare of refugees, persons enjoying international 
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protection, and asylum seekers. In practice, AWAS manages reception facilities, provides information 

programmes in employment, housing, health, welfare and education, and promotes government 

schemes related to resettlement voluntary returns.99 The Agency has also set up a specialised Migrants 

Advice Unit operating within the open and closed centres. Several qualified translators and a cultural 

mediator work within the team to facilitate communication and bridge any language and cultural 

barriers that there may be. The presence of immigration officials, representatives of the International 

Protection Agency, and UNHCR at the closed centres means that migrants can communicate directly 

with them, either individually or in groups. Presently, the preparation of an information booklet is 

underway and once ready, it shall be available to all arriving migrants in Malta. The information 

booklet is being translated into various languages, and it will provide a detailed overview of the various 

rights and responsibilities of migrant people. The Detention Service allows and even facilitates access 

to several NGOs who work directly in the field of migration.  

 

Subsidiary Legislation 217.07 entitled “Permission to Reside for Victims of Trafficking or Illegal 

Immigration who co-operate with the Maltese Authorities Regulations” transposes Council Directive 

2004/81/EC on the residence permit issued to third-country nationals who are victims of trafficking of 

human beings or who have been the subject of an action to facilitate illegal immigration, and who co-

operate with the competent authorities. The regulations apply and define the conditions for granting 

residence permits of limited duration to third-country nationals who co-operate with the Principal 

Immigration Officer in the fight against trafficking of human beings or illegal immigration. These 

regulations provide for a maximum of two months reflection period. During this period, a third-

country national who is officially identified as a victim of trafficking in human beings is allowed to 

escape the influence of the perpetrators and take time to recover from the traumatic experience that 

he/she would have endured. After the two-month reflection period elapses, the victim is considered 

to be in the right state of mind to make an informed decision as to whether or not to cooperate with 

the competent authorities.100 During the reflection period, if the alleged victim does not have 

sufficient resources, he/she shall be provided with standards of living that would ensure his or her 

subsistence, access to emergency medical care, and where applicable, attention to the needs of the 

most vulnerable, psychological assistance, translation and interpreting services and free legal aid. 

Moreover, if the alleged victim is a minor, he/she shall also have access to the public education system. 

 
99 https://homeaffairs.govsmt/en/MHAS-Information/FOI/Documents/AWAS.pdf  
100 Reference 3(3) of S.L. 217.07 entitled Permission to reside for victims of trafficking or Illegal Immigration 
who co-operate with the Maltese Authorities.   

https://homeaffairs.gov.mt/en/MHAS-Information/FOI/Documents/AWAS.pdf
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Whenever a victim of trafficking is a child or a young person in need of care, assistance is further 

provided in conformity with the Children and Young Persons (Care Orders) Act.101 

 

Moreover, Subsidiary Legislation 217.14 entitled “Minimum Standards on Sanctions and Measures 

against Employers of Illegally Staying Third-Country Nationals Regulations”, which transposes the 

provisions of Directive 2009/52/EC of the European Parliament and of the Council of Europe, 

establishes the minimum standards regarding sanctions and measures against employers of illegally 

staying third-country nationals. Within the meaning of these regulations, “particularly exploitative 

working conditions” is to be understood as those working conditions, including conditions resulting 

from gender-based or other forms of discrimination, which present a striking disproportion when 

compared with the terms of employment of legally employed workers. Such a situation of inequality 

at the workplace not only has negative repercussions on the health and safety of workers, but 

ultimately it offends human dignity.102 Regulation 7 states that the offence of employing any illegally 

staying third-country nationals is aggravated when: 

(a) The infringement continues or is persistently repeated; 

(b) The infringement is in respect of the simultaneous employment of a significant number of 

illegally staying third-country nationals; 

(c) The infringement is accompanied by particularly exploitative working conditions; 

(d) The infringement is committed by an employer who, while not having been charged with or 

convicted of an offence of traffic of persons, uses work or services exacted from an illegally 

staying third-country national with the knowledge that he is a victim of trafficking of persons; 

and 

(e) The infringement relates to the illegal employment of a minor.103 

 

 
101 Children and Young Persons (Care Orders) Act, Chapter 285 of the Laws of Malta as subsequently repealed 
by Act No. XXIII of 2019 and Act No. II of 2019. 
102 Reference to article 2 of Subsidiary Legislation 217.14 of the Laws of Malta, entitled Minimum Standards on 
Sanctions and Measures Against Employers of Illegally Staying Third-Country Nationals Regulations. 
103 Reference to Article 7 (a-e) of Subsidiary Legislation 217.14 of the Laws of Malta, entitled Minimum 
Standards on Sanctions and Measures Against Employers of Illegally Staying Third-Country Nationals 
Regulations. 



 

57 
 

PROTECTION OF CHILD VICTIMS OF TRAFFICKING 

Special support measures for child victims of trafficking are also incorporated into the laws of Malta. 

The Minor Protection (Alternative Care) Act of 2019104 allowed for the formulation of a 

comprehensible child-friendly framework aligned with children’s rights, specifically aimed at 

addressing abuse, neglect, harassment, ill-treatment exploitation, abandonment, exposure, and 

trafficking of any minors. The Act's objective is to safeguard, protect and give priority to the best 

interest of minors and to ensure, in the least possible time, the permanence of the care given to 

minors.105  In accordance with the Act, any person who has reason to believe that a minor is suffering, 

or is at risk of suffering significant harm, may report the circumstances to the Director (Protection of 

Minors) or the Executive Police. The Act provides a definition of the term “significant harm” and 

explicitly includes, inter alia, the exploitation and trafficking of minor children in the definition.106 The 

Act contains a number of important protection measures that are delineated in the Council of Europe’s 

“Guidelines of the Committee of Ministers of the Council of Europe on Child-friendly Justice”, which 

were adopted by the Committee of Ministers of the Council of Europe on November 17, 2010, The 

following include some of the protection measures that feature in the Act: 

- The right of the child to participate during procedures 

- Children House from where minors can testify 

- Evasion of undue delay in judicial proceedings 

- The right to have legal representation and be assisted by trained professionals 

- Reporting of obligations. 107    

 

Similarly, the Victims of Crime Act of 2015108 also makes provisions for the rights, support and 

protection of minor victims, including victims of human trafficking, guaranteeing assistance in 

proceedings, support services, the appointment of child advocates and a support person to assist the 

minor throughout the entire court proceedings and after their termination for a specified period of 

time. In both Acts, a minor is defined as a person who has not yet attained the age of eighteen years.  

 

 
104 Minor Protection (Alternative Care) Act of 2019, Chapter 602 of the Laws of Malta. 
105 Article 1(2) of Chapter 602 of the Laws of Malta. 
106 Article 9(4) of the Minor Protection (Alternative Care) Act. 
107 Guidelines of the Committee of Ministers of the Council of Europe on Child-friendly justice, adopted by the 
Committee of Ministers of the Council of Europe on November 17, 2010 and explanatory memorandum. 
   https://rm.coe.int/16804b2cf3  
108 Victims of Crime Act, Chapter 539 of the Laws of Malta. 

https://rm.coe.int/16804b2cf3
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The Young Persons (Employment) Regulations also seek to protect young workers exploitation in 

employment, as attested in the following provisions, which illustrate the purpose underlying these 

Regulations: 

- To prohibit work by children; 

- To establish that the minimum employment age shall not be lower than the 

minimum age at which compulsory full-time schooling ends; 

- To regulate work by adolescents and young persons; and 

- To ensure that employers guarantee that young people have working 

conditions which suit their age and are protected against economic 

exploitation and against any work likely to harm their safety, health or 

physical, mental, moral or social development or to jeopardies their 

education.109 

 

The Regulations distinguish between a child and an adolescent. A child is defined as any young person 

of either sex who is under sixteen years of age. On the other hand, the term ‘adolescent’ takes on the 

meaning of any young person who has reached the age of sixteen but is less than eighteen years of 

age.110 The Regulations offer a higher degree of protection where children in employment are 

concerned. For instance, Article 5 of the Regulations states that “no child employed …. Shall perform 

work between 8 p.m. on any one day and 6 a.m. of the following day”. When it comes to adolescents, 

the Regulations delineate that they are prohibited from performing work between 10 p.m. on any one 

day and 6 a.m. of the following day.111 Any employer who contravenes any provisions of the 

Regulations or any parent who aids an employer to infringe the Regulations shall be guilty of an 

offence and is liable to a fine (multa).112  

 

 
109 Reference to article 1(2) of Subsidiary Legislation 452.92 of the Laws of Malta, entitled Young Persons 
(Employment) Regulations. 
110 Reference to Article 2 of Subsidiary Legislation 452.92 of the Laws of Malta, entitled Young Persons 
(Employment) Regulations. 
111 Reference to Article 5 of Subsidiary Legislation 452.92 of the Laws of Malta, entitled Young Persons 
(Employment) Regulations. 
112 Reference to Article 11 of Subsidiary Legislation 452.92 of the Laws of Malta, entitled Young Persons 
(Employment) Regulations.  
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THE BARNAHUS MODEL 

Children exposed to violence and abuse are highly vulnerable and in need of multiple services. 

Consequently, there is a growing international recognition of the increasing need for child-friendly 

multi-disciplinary and interagency services to be made available for child victims and witnesses of 

violence. The Nordic Barnahus model, which has been implemented in the Nordic countries, attempts 

to meet the child’s needs by offering various services in a child-friendly environment and “under one 

roof”.   

 

The name Barnahus, which means “a house for children”, originated in Iceland in 1998, and its 

development was built on the experience acquired from the Children’s Advocacy Centres in the USA. 

The model combines multidisciplinary and interagency services and is designed to respond to child 

violence and witnesses of violence. The need to implement such a model arose out of the long-lasting 

concern for the protection of children at risk and for the way children’s needs were being left unmet 

during criminal investigations. The lack of coordinated follow-up services for children and families that 

request treatment and support related to the child’s experience also fuelled the drive to come up with 

such an approach.113  

 

The result of the work conducted under the Barnahus Model shows similarities with the Children’s 

Advocacy Centres in the USA but differs in two important aspects. Firstly, the Barnahus Model became 

part of the judicial system in the sense that the child’s testimony was given under circumstances that 

conformed with the principles of due process. This allowed the child not to repeat his or her statement 

multiple times, nor risk being subjected to confrontation in a courtroom should the case be 

prosecuted. In fact, a key role of the service offered in the Barnahus Model is assisting the production 

of valid evidence for judicial proceedings by eliciting the child’s confession. Secondly, the Barnahus 

Model became vital in the institutional landscape of the child welfare system, ensuring the rights to 

publicly funded services that should be made accessible to all children without any discrimination. In 

this regard, the child receives support and assistance, including medical evaluation and treatment and 

therapeutic evaluation and treatment. The common criteria of the Barnahus Model are the following: 

 
113 Collaborating Against Child Abuse, Exploring the Nordic Barnahus Model, Edited by Susanna Johansson, Kari 
Stefansen, Elisiv Bakketeig & Anna Kaldal. 
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1) Forensic interviews are carried out according to an evidence-based 

protocol; 

2) The evidentiary validity of the child’s statement is ensured by appropriate 

arrangements in line with the principles of ‘due process’; 

3) Medical evaluation for forensic investigative purposes, as well as to 

ensure the child’s physical well-being and recovery, is available; 

4) Psychological support and short and long term therapeutic services for 

trauma to the child and non-offending family members and caretakers are 

available; 

5) Assessment of the protection needs of the victim and potential siblings in 

the family is made.114    

 

Today, the model is recognised by the Lanzarote Committee at the Council of Europe as a good 

practical example for a child-friendly multi-disciplinary response. In the 2015 implementation report, 

the Committee of the Parties to the Lanzarote Convention referred to the Icelandic Barnahus Model 

as an example of a promising practice whereby the activities are based on a partnership between the 

State Police, the State Prosecution, the University Hospital and the local child protection services, as 

well as the Government Agency for Child Protection which is responsible for its operation. The basic 

concept of the model is to avoid subjecting the child to repeated interviews by various agencies in 

different locations.115   

 

FUTURE RECOMMENDATIONS 

From the research conducted, it is evident that considering the complexity of the crime of THB, a 

comprehensive approach between the different stakeholders is necessary to fight this phenomenon. 

Strategies and tools need to be devised and drawn up at the national level, ranging from law 

enforcement and victim service provision to public awareness building and diplomatic pressure. When 

 
114 Protection of Children against Sexual Exploitation and Abuse, Child-friendly, multidisciplinary and 
interagency response inspired by the Barnahus Model, Building a Europe for and with children, Council of 
Europe.   
115 Lanzarote Committee, Committee of the Parties to the Council of Europe Convention on the protection of 
children against sexual exploitation and sexual abuse (T-ES),  1st implementation report, Protection of Children 
Against Sexual Abuse in the circle of trust, the Framework, Adopted by the Lanzarote Committee on December 
4, 2015. https://rm.coe.int/168058cdfd  

https://rm.coe.int/168058cdfd
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it comes to the international dimension, it is essential to promote and foster a climate of international 

cooperation and partnership by making the best use of external policy instruments, cooperation tools, 

and funding to share information and criminal intelligence on trafficking, related crimes and criminal 

networks. Closer cooperation is also recommended with non-EU countries.   

 

Victim-centred and trauma-informed anti-trafficking training should be introduced for front line 

officials, police officers, prosecutors, and judges. Such training should aim to bolster the prosecutors 

and magistrates’ knowledge and provide them with further tools to develop strong law enforcement 

expertise on human trafficking. A victim-centred approach seeks to reduce re-traumatisation 

associated with the criminal justice process by providing the assistance of victim advocates and service 

providers, empowering survivors as engaged participants in the process and providing survivors with 

an opportunity to play a role in seeing their traffickers brought to justice.   

 

Without any doubt, more research is required on the subject to arrive at a more informed 

understanding of THB. Most experts on the subject affirm that the greatest number of victims of 

trafficking are women and children; however, there is little systematic and reliable data on the scale 

of the phenomenon. In the context of human trafficking, data is essential to help us work out plans on 

how to prevent trafficking, prosecute offenders and protect victims. Following the planning phase, the 

data available then allows us to measure the result of the initiatives that would have been put into 

motion. It is evident that there is limited understanding of the characteristics of victims, their life 

experiences, and their trafficking routes. Moreover, research must also focus on the modus operandi 

of traffickers and their networks, as well as the effectiveness of governmental anti-trafficking policies 

and programmes. Special research should also focus on reducing the demand that fosters trafficking. 

Such recommendations are being made since research is vital in aiding decision-makers to adopt 

effective policies and for law enforcement bodies to enhance their ability to identify and protect 

victims and bring the perpetrators to justice. Moreover, research will also aid service providers to 

develop culturally sensitive and linguistically appropriate and effective programmes.   

 

Strategies to address the demand that fosters THB need to be addressed in the national action plan 

that facilitates the consistent implementation of a broad range of measures. Particular attention 

should be paid to developing holistic approaches that encompass a variety of complementary 
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interventions and that account for the broad concept of demand articulated within the Palermo 

Protocol, namely the demand that fosters exploitation which leads to trafficking. 

 

Increased efforts to investigate and prosecute trafficking offences need to be undertaken vigorously 

and expeditiously. Added efforts are also required to convict and sentence convicted traffickers to 

significant prison terms. Additionally, there is the need for further collaboration between the police 

and other stakeholders during the investigations to decrease lengthy investigations and prosecution 

while increasing the likelihood of successful convictions.   

 

Energy needs to be invested in the proactive identification of trafficking victims, including Maltese 

nationals, among vulnerable populations, particularly children, migrant workers, and individuals in 

commercial sex. Furthermore, license controls for massage parlours, including surveillance and 

screening for trafficked victims, need to be in place to curtail the crime that has been slowly and 

steadily on the increase in our islands.   
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